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Key Points for Gonnecting Licensing Board Study Dots ...
Prepared by Pat Murdo, Legislative Staff

At the heart of the Senate Bill 390 study of licensing board costs is a statute that in 1971 implemented a
state reorganization plan attaching disparate boards to departments, 2-15-121, MCA, the administrative
attachment statute. That statute, amended
only once since enactment in 1971, has
been the focus of one court case, Bowen v.

Liberty Mutual lnsurance Co., which
reaffirmed the independence of the attached
agency (1987)

A 2015 U S. Supreme Court ruling may
rmpact that statute. The ruling targets
licensing boards as entities run by members
of professions and possibly able to limit
competition through government-sanctioned
board action ls there an impact expected on
2-15-121 , MCA?

The April 2016 meeting of the Economic
Affairs lnterim Committee will look at three
aspects of hcensing boards related to 2-15-
121, MCA:
. impacts of the U S. Supreme Court ruling in North Carolina Board of Dental Examiners v. Federal

Trade Commission,
. alternate regulatory options as reflected by how Washington State handles licensing boards and

regulatory boards; and
. the intersection of funding, public safety considerations, and independence in "running the show"

within a governmental operating structure.

Antitrust Concerns and Liability lmmunity after the U.S. Supreme Court Decision in NC Dental
Licensing boards typically are composed of governor-appointed members who are themselves licensees
of the profession regulated by the board, with usually at least one member a nonlicensee who represents
the public or consumer interest One of the complaints often heard about licensing boards is that they use
licensing to limit competition Not surprisingly, antitrust complaints occasionally go beyond the local level

to the Federal Trade Commission. ln addition to the case in which the NC Dental Board tried to lrm( to
dentists the ability to engage in teeth-whitening services, the FTC also issued consent orders in the last 10
years in response to the following complaints:
. a 2008 case in which the Missoun Board of Embalmers and Funeral Directors agreed not to limrt

sales of caskets to board-iicensed funeral directors:
. a 2007 restraint of trade case that required the South Carolina State Board of Dentistry to publicly

support a public health program that allowed dental hygienists to provide preventive dental care to

z-15-121, MCA

. Lets atencies exe,cise policymaking
functions indepcndently and without
approval or control by the department

. Aisitns atencies to a depanment ror
administrative pu.poses only - includint

budtet submission through the
department and staffing, office

designation
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school children;
. a 2006 case under which the Austrn (TX) Board of Realtors agreed not to prevent consumers with

certain types of listing agreements from marketing on public real estate-related websites

The NC Dental Board casel landed in the U S. Supreme Court, which in a 6-3 decision mainly determined
that the dental board was not protected as a state agency from an antitrust lawsuit under the state action
immunity doctrine The main reason given by Justice Anthony Kennedy, writing for the majority, was that
"active market participants cannot be allowed to regulate their own markets free from antitrust
accountability."

A summary of the case said, in part:
Because a controlling number of the Board's decisionmakei's are active rnarket
participants in the occupation the Board regulates, the Board can invoke state-action
antitrust immunity only if it was subject to actrve supervision by the State, and here that
requirement is not met. ..When a State empowers a group of active market participants
to decide who can participate in its market, and on what terms, the need for supervision is
manifest.

The North Carolina Dental Board decision may
have implications for Montana professional and
occupational licensing boards, which are attached
administratively, as provided in 2-1 5-12 1 , MCA, to
the Department of Labor and lndustry Along with
outlining department duties, that statute says an
attached entity is to "exercise its quasi-judicial,
quasi-legis!ative, licensing, and policymaking
functions independently of the department and
without approval or control of the department "

No approval or control under 2-15-121, MCA

Undet 2-15-121 , MCA: "(1) An agency allocated to
a department for administrative purposes only in
this chapter shall (a) exercise its quasi-judicial,
quasi-legislative, licensing, and policymaking
functions independently of the department and
without approval or control of the department "

The Federal Trade Commission, which filed the antitrust surt against the North Carolina Dental Board, has
issued quidance'on active supervision for licensing boards, recognizing that many of these boards have
de facto majorities of active market participants The Table lists samples of boards composed of a
maJority of market partrcrpants

ISee http://www.suoremecourt.oov/ooinions/14odfl1 3-534 1 9m2.odf.
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Boards and of Market Participants Plus Public Members

Board # Members Market Participants Public Members

Alternative Healthcare 6 2 naturopaths,2 midwives, 1 OB-GYN 1

Architects/Landscape
Architects

6 2 architects, 'l architect professor, 2
landscape architects

1

Dentistry 10 5 dentists, 2 dental hygienists, 1 denturist 1



Medical Examiners 13 5 MDs, 1 osteopath, 1 podiatrist, 'l

physician's assistant, 1 nutritionist, 'l

acupuncturist, 'l volunteer EMT

Optometrists 4 3 optometrists 1

Pharmacists 7 4 pharmacists, 1 registered pharmacy

technician
2

The guidance specifically says that federal antitrust law does not require active supervision and may, in

fact, let antitrust law play out if active supervision is not provided The guidance also notes that a

determination of anticompetitive behavior is fact-specific and depends on context

Among the points made in the FTC guidance are that, if a state regulatory board wants to have immunity

under the state action defense, then two requirements must be met:
. the state legislature must clearly articulate a state policy that allows anticompetitive behavior, rn

line with the following description in the NC Dental decision: "a state legislature may impose

restrictions on occupations, confer exclusive or share rights to dominate a market, or otherwtse
limit competition to achieve public objectives;" Ip. 4]

. if the state policy is broadly general, then active supervision is necessary to prevent active market
participants from using anticompetitive policies for personal benefits and not state goals

The guidance provides examples of what may be considered anticompetitive behavior by a board and
what likely is not lnvestigation of fraudulent business practices of one electrician, for example, is not likely

a problem nor is denial of a license based on failure to meet educational iequirements set by rule or law.

However, a pattern of disciplinary actions affecting multiple licensees-as could happen if morticians
imposed additional rules not vetted by the legislature on crematory technicians-could impact competition

For active supervision to pass muster with the FTC or the courts, the guidance says, the supervision must
include a review of substance, not procedure, and be capable of modifying or vetoing whatever decision is

not in line with state policy. A decision must be written. The supervision may be done by an administrator
whose office oversees the regulatory board, the state attorney general, or another state official who is not

an active market participant [p. 121

Guidance provided on March 28, 2016, to Montana's licensing boards by Commissioner of Labor and

lndustry Pam Bucy summarized:
Therefore, until such time as the Legislature chooses to enact more explicit provisions for
active supervision, Department of Labor legal statf will continue to monitor board
decisions and will continue to advise boards not to regulate or discipline licensees in a

manner that unreasonably restrains trade. lf a board chooses to regulate or discipline
licensees in a manner that unreasonably restrains trade contrary to the express legal
advice of Department attorneys, then the board members shall be advised that they risk

losing their personal immunity from suit 3

3See March 28, 2016, Memo from Commissioner Bucy to Board members on the FTC Guidance:
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Alternate Regulatory Options
Licensing boards are common among states A 2016 reoorta compiled by the U S Department of
Treasury, the Council of Economic Advisers, and the U.S Depa(ment of Labor noted that an estrmated
'1,100 professions are regulated in at least one state, but fewer than 60 are regulated in all 50 states.

How states regulate varies Some states use boards or committees as advisory groups only Others let the
boards or committees have policy control, with administrative details either handled by a department (as is
done in Montana) or by contract (as is done with some licensing boards in South Dakota and Wyoming).
Washington State has a combination ofthe two approaches Enoineers and medical doctors are among
those with regulatory licensing boards that not only license and adjudicate complatnts but recommend
Policies through rules and regulations. Telephone solicitors, however, are simply licensed and do not have
a board

The field of accountants is one of those licensed in all 50 states. This report will include more information
on that profession because of the prlot project established under HB 560 in the 2015 session that allows
the board to handle rts own budgetary requirements One of the reasons given during testimony on behalf
of HB 560 was to let licensed accountants have control of their own funds. One thought was that the
Board of Public Accountants might find ways to decrease expenses so their fees would be more tn line
with those of other states Montana's fees of $'150 for annual renewal of an individual's certified public
accountant hcense are among the highest in the nation. Fees vary widely from Hawaii's equivalent of $21
a yeat ($42 for a biennial renewal) to the $150 equivalent that Montana, Connecticut, and Arizona charge
See Appendix A for a comparison of Board of Public Accountants' licensing fees.

Reasons for variations in costs among the states (and among professions) are not readily available Listed
below are some possible explanations:
. Licensing frequency. Washington State charges S230 to license CPAS for three yeais

Montana's licensing boards generally charge either for one or two years to enable better
budgeting within the biennial budget The Board of Public Accountants would not fall under that
routine now because its funding is statutorily appropriated and operated out of an enterprise fund,.
at least for the duration of the pilot project. Other states, however, also ltcense for one or two
years at much lower costs than Montana.

, Economies of scare. Montana has about 3,950 CPAS. Without knowing the numbers of CPAS in
other states, a comparison nationally is difficult, but in terms of intrastate comparison, economies
of scale generally apply when more licensees share the cost of a board For example, the 19,000-
plus nurses rn Montana pay $100 every two years to renew licenses, while the nearly 600
respiratory therapists pay $75 to renew licenses every year.

. Board activit'es. One of the ways that the Board of Public Accountants hoped to save money but
also provide better checks on compliance with continuing education was to hire a national
organization to oversee examinations and the aud(ing of continuing education rather than to have
Montana staff handle those activities Other board activities that can drive up licensees' costs
rnclude decisions to send board members and staff to national association meetings These
meetrngs may be helpful in learnrng about hot topics in the profession, but they also might be in
far-off resorts. Also a cost-driver may be the frequency in which a board engages in rulemaking or
the complexity of the rulemaking Some rulemaking must be done to adjust to national or state
regulatory changes in the professron; other rulemaking is discretionary and when done in a way
that pushes boundaries is sure to take more staff time to respond to comments filed by other
licensees

4See 
h.thsl&44414[!9!.9g.gg.g.9v/sites/default/files/docs/licensinq reoort linal nonembaroo.pdf.
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Complaints and screening panels. The more complatnts that a board has to hear, the more that

costs are likely to increase notiust from board members' time but also from attorney time spent

on the complaints Under SB 76 enacted in the 2015 session, the Department of Labor and

lndustry received leeway, subject to board approval, to handle routine administrative complaints,

such as a licensee not being compliant with requirements for continuing education or initlal

licensure ln the next year or so, the depa(ment may be able to say whether this provision has

helped to decrease costs to a board for screening panels. ln some professions, the ability ofthe
board to file complaints or the ability for a person to file an anonymous complaint has generated

more activity for screening panels, which in turn generates costs. One person told the Economic

Affairs Committee in lhe 2011-2012 interim that an abundance of anonymous complaints

amounted to an attempt to kill the Board of Funeral Service through skyrocketing screening panel

costs ln 2012 that board had 90 new complaints, compared with 34 the next year

Funding, Public Safety, and lndependence
Funding - Funding for professional and occupational licensing boards primarily depends on fees charged

to licensees These fees are for licensing and renewal costs, administrative and program expenses, and

board costs, including expenses for rulemaking and screening panels. For most boards, the payments go

into a special revenue account Special revenue accounts are included in House Bill 2 appropriations and

are subject to HB 2's spending authority limits.

ln the 2015 session, successful bills changed how two boards operate in terms of funding:
. the Board of Public Accountants under tlq509 gained the right to operate with an enterprise fund,

which is defined in 17-2-102, MCA, as a type of proprietary fund used for operations "that are
financed and operated in a manner similar to private

business enterpnses whenever the intent of the
legislature is that costs (i e expenses, including
depreciation) of providing goods or services to the
general public on a continuing basis are to be
financed or recovered primarily through user
charges, or whenever the legislature has decided
that periodic determination of revenue earned, expenses incurred, or net income is approPriate for
capital maintenance, public policy, management control, accountability, or other purposes;.. "

the Board of Funeral Service obtained a
new funding source, allowed by House Btll

223, which takes a portion of the cost paid

for death ce(ificates at either the county
or the state level and diverts that amount
to help fund the Board of Funeral Service
As amended during session, the bill gained sideboards so that licensees still had to pay fees
rather than letting the money from sales of public records pay the tull cost for the board. The

board spends money on inspections of funeral homes, crematories, and cemetertes and on

screening panels and adjudication panels for complaints either brought by the board or by

consumers and sometimes by competitors.

Types of funds used for licensing
boards might seem arcane, but the fund
type is tied to state financing policies.

The Eoard of Funeral Service is the first licensing
board to use funds from the sale of an official
public document to help run its operations.
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Both bills have termination dates, with the change in death certificate costs reverting to pre-20'15 status
after June 30,2017 , and the pilot program for the Board of Public Accountants ending on September 30,
2019 Both boards are likely to ask future legislatures to remove the termination dates if the funding
changes are working for them.

State Entities Using Enterprise Funds. Secretary of State, 2-15-405, MCA. Liquor Control Division, 16-2-'108, MCA. Surplus Property, 18-5-203, MCA. State Park Visitor Fees, 23-1-105, MCA. State Lottery, 23-7-401, MCA. Board of Public Accountants, 37-50-205, MCA. Unemployment lnsurance Fund, 39-5'l-401,
MCA. Montana Correctional Enterprises, 53-30-132,
MCA (also State Prison Ranch). Motor Vehicle Electronic Commerce, 6'1-3-
1 18, MCA (license/permits online). Airport Authorilies, 67 -1 1 -222, MCA. Board of Hail lnsurance, 80-2-222, MCA. Agricultural Loan Authority, 80- 12-31 1 , MCA. Housing Authority, 90-6-104, '107, 133, MCA. Facility Finance Authority, 90-7-202, MCA

Testimony promoting the enterprise approach for
the Board of Public Accountants noted several
issues One was that the Governmental
Accounting Standards Board (under GASB 34)
suggests accounting boards ought to use
enterprise funds lt rs not clear how many states
have adopted that apprcach or whether GASB 34
actually incorporates governmental entities as
small as licensing boards

Another proponent of HB 560 contended that the
current system of funding licensing boards
through HB 2 allowed for movement of
appropriation authority (not funds) between
boards One result in mid-20'14 was that boards or
bureaus within the Business Standards Oivision,
perhaps through no fault of therr own, overspent
their appropriation authority; the Division
reallocated appropriation authority from other boards As explained at one of the Economic Affairs
Committee meetings in 2014, the Business Standards Division had been able in the past to move
appropriation authority among its bureaus, including the Building Codes Bureau, which had an excess of
unneeded appropriation authority during the housing bust of the Great Recession. As the economy picked
up, however, the Building Codes Bureau needed its appropriation authority Whether previous years'
budgets were inappropriately lean and benefitted from the recession or whether there were attempts by
the Legislature or the Governor's Office to keep the budget looking leaner by limiting appropriation
authority is unknown. The solution to unexpected costs, however, may have come from the 2015
Legrslature's agreeing to provide the Department with a contingency fund.

Board of Pubhc Accountants' member Dan Vuckovich relayed the impact of the appropnation shuffle to
the Senate Business, Labor, and Economic Affairs Commiftee in saying that his board was notified rn April
2014 that the board's budget had to be cut by $40,000 and that the board could not have another meeting
rn that fiscal year because other boards had used the Board of Public Accountant's appropriation authority.
So, even though the board had a positive cash balance, the board couldn't spend the money. As a result,
the board could not meet until after July rn the new fiscal year and also could not do compliance audits of
members' continurng education or adopt new rules until the new fiscal year. Vuckovich noted that
transparency is difficult in budgeting if 32 other boards' budgets impact what his board can do wrth (s
budget. He also commented that what the department may see as efficiencies in staffing may result in a
board being shorted the staff trme for special proJects

As summed up by one staff member for the Department of Labor and lndustry, an enterprise fund would
mean that licensrng boards run as a business, would allow boards to keep on hand more money than the
current limit of two times their annual appropriation, and would requrre fee increases rf expenses were
greater than revenues
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However, not everyone likes the idea of an enterprise fund-based approach for licensing boards, in part,

because the boards are a regulatory not a business activity The people in charge of a board may see as

their chief responsibility cost containment on fees or they
may see studies, surveys, pilot projects and other costly,
staff-intensive activities as more important for their
professional advancement. A board that has to defend a
budget request before the department also gives the
department the information necessary to defend the budget
before the Legislature in contrast to an enterprise fund
where the budget primarily reflects the board's activity and,
if unchecked, may be used more to promote the profession

than to handle restricted activities like licensing, oversight,
and regulation .

Public Safety - Licensing by the state provides consumers
with a measure of confidence that the person from whom
the consumer is obtaining services has been vetted, by a
government agency, as someone qualified to perform the service for which the person is licensed and
against whom no serious unprofessional conduct challenges are commonplace Sometimes state laws
specify that only a person licensed by a state board may be eligible to perform a state-sanctioned activity
These include:
. persons counseling otfenders (limited to licensees such as physicians, psychologists, social

workers, professional counselors, or advanced practice registered nurses with a speciality in

psychiatry)
. persons allowed to be in charge of the disposition of a dead body or remove a body from the

place of death, such as funeral cjirectors licensed under Title 37, chapte l9;
. persons licensed as sanitarians or professional engineers who, through their employment with a

local health department or board of health, enable local review of certain subdivisions; and
. licensed engineers or surveyors who have the authority to say whether a methodology for an

easement is accurate to within 5 meters (77-2-102, MCA).

An argument was made during reviews of
licensing boards requested under 2011 legislation
in HB 525 that those licensees whose jobs enable
certain public functions to proceed, such as
sanitarians doing subdivrsion reviews, ought to
have their licenses paid rn part by the public.

Srmilar arguments have been made by the Board
of Livestock, which contends that the public safety components of testing at the Veterinary Diagnostic
Laboratory are important to public health and safety and therefore ought to be paid, in part, by an
appropriation of the general fund.

lndependence - ln the 2013 Legislature, licensees of both the Board of Realty Regulation and the Board
of Public Accountants sought to have more independence from the Business Standards Division 5 Both
groups of licensees wanted more independence in terms of budgeting but the real estate-related group

additionally wanted to handle the board's own staffing, website design, and myriad other functions The

sHB 363 revising the Board of Realty Regulation passed both houses but a veto override failed
HB 582 revising the Board of Public Accountants passed both houses but was vetoed by the Governor

Policy decisions include:
. should a regulatory board operate as

an enterprise;. is there a better way of budgeting
that keeps appropriation authority
separate for each board,. is a lean-staffed department
interfering with professional
advancement; or. are too many mid- and high-level
employees creating higher costs with
boards unable to control statfing?

A policy issue is whether a licensee who performs
a function for a public agency, such as
subdivision review, ought to receive an offset of
licensing fees from the general fund because the
general public benefits from the person's license.
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requests came at the end of a division reorganization - in which some board members expressed a
concern that they were losing familiar staff who had handled their licensing and board representation The
department had sought through the reorganization to cross-train personnel, coordinate licensing by groups
of people who did licensing, and standardize for all boards the concept of an executive officer, among
other changes Previously only those boards specifically identified in statute had an executive officer. Now
all boards shared staff in a variety of ways By the 20'15 legislative session the Board of Realty Regulation
licensees were not pushing for the previous legislation, but budgeting issues encouraged the accountants
to push for a change in the way they operate.

Reasons vary when boards push for independence. From the licensees' perspective, they see a board
funded by their own money and liftle opportunity to weigh in on costs related to big projects like system
softffare, building remodeling, or reorganizations. Some see their compatriots in other states operating
with lower licensing fees, better websites (perhaps), and otherwise greener grass. Old-timers may
remember when their licensing board was more independent, with fewer attorneys present at meetings
and httle interference (as they see it) from the department.

The policy question, however, behind
independence is to what extent does the state
want to grant free rein to the state's licensing
power and all that goes with that power in terms of
sanctions for unprofessional conduct or limitations
on who enters the occupation As the national
report indicated, more professions want the
prestige bestowed by a license But the state power to license usually has strings attached to provide for
some accountability. Otherwise, professional associations could handle certifications and a state could be
limited to registration, as Montana does with housrng contractors.

Summary
Being independent in light of the North Carolina Dental Board case is likely to mean free to be sued for
restraint of trade, without active supervision The Economic Affairs lnterim Committee has the opportunrty
through the SB 390 Study to determine whether some type of legislative action is necessary to allow more
ove( control by the Department of Labor and lndustry, perhaps based on other states' approaches to
handling licensing boards Although the SB 390 Study focuses on costs and how those charges benefit
licensing boards, the policy questions raised in this background repo( connect the dots between what
boards are willing to pay to get state authority and what type of accountability the boards are willing to give
the public in exchange for that authority.

Licensing by the state entails some type of
oversight by the state, whether by a department
or by a board of one's peers Having an
independent board suggests state-backed power
with little accountability to the state

０
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Appendix A

Comparison of licensing fees for Boards of Public Accountants across states
Access to state licensinq boards via:

Alabama S75 for actve Montana $150 annual license renewal

Alaska S300 app‖ cation

S390 certlficate fee

Nebraska $ 175 biennral lrcense renewal

Arizona $300 biennial license renewal Nevada $140 annual license renewal
($20 off if renew online by
credit card)

Arkansas CPA,/PA application fee - $50
Annual registration - $1 '10

New Hampshire S275 for 3‐ vear cense
renewal

Ca lforn a $50 biennial license renewal New Jersey $90 for 3-vear reqistration

Colorado $74 biennial license renewal New Mexico $130 annual license renewal

Connecticut lnitial CPA certificate and
license - $300
Professional Service Fee -
5565. Annual renewal is $150

New York

Delaware CPA Perml― S131 Renewal
fee‐ by notificat on

North Carolina $60 annual license renewal

Flor da $105 biennial license renewal North Dakota Not more than $100 annual
renewal fee

Georgra $100 biennial license renewal
for an rndividual

Oho $1 50 - 3-year permit fee
$55 - 3-year registration fee

Hawal S42 biennial license renewal
(may be additional fees)

Oklahoma $50 annual regrstration fee to
renew individual license
$100 to renew a permit

ldaho $120 annual license renewal Oregon S255 blennlal‖ cense renewal

i nos $40 annual license renewal Pennsylvania $100 biennial license renewal

lndiana $105 - 3-year license renewal Rhode lsland S3753-vearrenewa perml

lowa $100 - annual registration and
renewal

South Carolina

Kansas S'150 biennial license renewal South Dakota $50 annual license renewal

Kentucky $'100 biennial license renewal
(statute says not more than
$200 biennially)

Tennessee

Loursiana S100 renewal of certificate Texas

Ma ne $55 annual renewal Utah $63 annual license renewal
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Maryland $56 biennial license renewal Vermont

Massachusetts $161 brennial license renewal Virginia

Michigan $100 annual license fee Washington $230 for three-vear renewal

Minnesota S 100 annual license renewal West Vrrgrnra

Mississippi $110 annual license
registratton

Wisconsin

Mlssouri $80 biennial license renewal Wyoming $200 annual license renewal
($'10 off for electronic filing)

C10106 6091pmxa
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Montana Department of
LABOR&INDUSTRY

Commissioner's Office
C,ovcrror SL.v. BuUock
CoDEi$iooer PrEl Blrcy

Fromi
Re;

Date: March 28,2016
To: Board Members of the Boards administratively

lndustry
Pam Bucy, Commissioner of Labor and lnd

rtment of Labor and

Federal Trade Commission Guidance issued 10-14-15
Dental Examiners v. FTC. 135 S.Ct. 1101 (2015)

North Carolina State Board of

As many of you know, in February of 2015 the United States Supreme Court issued the North Carolina
State Board of Dental Examiners v. Federal Trade Commission decision regarding the status of antitrust
immunity for members of professional and occupationallicensing boards. The Court ruled that boards
made up of licensed members of a professron do not have immunity from personal liability for board
decisions that restrict trade, unless the boards are subject to "active supervision." tn October, the
FederalTrade Commission (FTC) issued guidance retardinB how it would interpret the requirement of
"active supervision." The FTC is a federal regulatory agency that has authority over state licensing
boards regarding anti-trust Iaw, and its guidance sends a clear message Simply stated, the FTC views
the active supervision prong satisfied only if an entity that is not subject to the licensing and discipline
power of a board has veto power over the decisions of a board that restrict competition Active
supervision is met when a governmental entity outside the authority of the board has the ability to
weigh and determine whether board decisions are in the proper role of government.

The Supreme Court case recognizes the potential conflict of interest for a licensee in regulating a

profession when that person has a vested interest in making a living through that profession. However,
the case also explicitly recognizes that reBUlation is a proper police power of the state and antitrust
immunity is established when active supervision is met. And importantly, the decision acknowledges
the value of having licensed professionals conduct the regulation of a profession with their special
expertise.

There are significant ways in which Montana's laws differ from North Carolina's, such that active
supervision is in practical effect. Section 37-1,-13L, MCA, sets out the duties of boards. Pursuant to this
section, Montana's boards are currently required to apply the standards and rules of a profession in a
manner that does not restrain trade or competition unless necessary to protect public health and safety.
Further, the Commissioner's legal staff advises the boards whenever board decisions are such that anti-
trust immunity may be lost because a decision unreasonably restrains trade.

AlthouBh Montana's statutes are different than North Carolina's, the FTC guidance requires that explicit
active supervision of boards is in place, to meet the North Carolina case requirements for immunity from
suit. Therefore, until such tlme as the Legislature chooses to enact more explicit provisions for active

supervision, Department of Labor legal staff will continue to monitor board decisions and will continue

to advise boards not to regulate or discipline licensees in a manner that unreasonably restrains trade.

lf a board chooses to regulate or discipline licensees in a manner that unreasonably restrains trade

l3l-5E Lockcy Ir.O BOXl?28, IIELL)'IAN'l15q624-l?:.8.PllONt1(406)144-9091 . FAX (406)144-1394.'l1D(406)444-0532
".4\ I:QUAl. OPPORTL,NITI' LMt'LoYER '



page l2

contrary to the express legal advice of Department attorneys, then the board members shall be advised

that they risk losing their personal immunity from suit.

Attached to this letter is the North Carolina case and the FTC Guidance. Please direct questions to the
legal staff for your respective boards.



FTC Staff Guidance on Active Supervision of State

Regulatory Boards Controlled by Market Participants.

I. lntroduction

States craft regulatory policy through a variety of actors, including state legislatures,

courts, agencies, and regulatory boards. While most regulatory actions taken by state actors

will not implicate antitrust concerns, some will. Notably, states have created a large number of

regulatory boards with the authority to determine who may engage in an occupation (e.9., by

issuing or withholding a license), and also to set the rules and regulations governing that

occupation. Licensing, once limited to a few learned professions such as doctors and lawyers, is

now required for over 800 occupations including (in some states) locksmlths, beekeepers,

auctioneers, interior designers, fortune tellers, tour guides, and shampooers.l

ln general, a state may avoid allconflict with the federal antitrust laws by creating

regulatory boards that serve only in an advisory capacity, or by staffing a regulatory board

exclusively with persons who have no financial interest in the occupation that is being

regulated. However, across the United States, "licensing boards are largely dominated by active

members of their respective industries . . ."2 That is, doctors commonly regulate doctors,

beekeepers commonly regulate beekeepers, and tour guides commonly regulate tour guides.

Earlier this year, the U.S. Supreme Court upheld the Federal Trade Commission's

determination that the North Carolina State Board of Dental Examiners ("NC Board") violated

the federal antitrust laws by preventing non-dentists from providing teeth whitening services in

competition with the state's licensed dentists. N.C Stote Bd. of Dentol Exom'rs v. FTC,135 S. Ct.

1101 (2015). NC Board is a state agency established under North Carolina law and charged with

administering and enforcing a licensing system for dentists. A majority of the members of this

state aBency are themselves practicing dentists, and thus they have a private incentive to limit

. 
This document sets out the views of the Staff of the Bureau of Competition. The Federal Trade Commission is not

bound by this Staff guidance and reserves the right to rescind it at a later date. ln addition, FTC Staff reserves the
right to reconsider the views expressed herein, and to modify, rescind, or revoke this Staff guidance if such action

would be in the public interest.
l Aaron Edlin & RebeccaHaw, Coftels By Anothet Nome: Should Licensed Occupotions Foce Antitrust Scrutiny,762
U. PA. L. REV. 1093, 1096 (2014).

' td. at 7ogs.
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competition from non-dentist providers of teeth whitening services. NC Board argued that,
because it is a state agency, it is exempt from liability under the federal antitrust laws. That is,

the NC Board sought to invoke what is commonly referred to as the "state action exemption" or

the "state action defense." The Supreme Court rejected this contention and affirmed the FTC'S

finding of antitrust liability.

ln this decision, the Supreme Court clarified the applicability of the antitrust state action

defense to state regulatory boards controlled by market participants:

"The Court holds today that a state board on which a controlling number of
decisionmakers are active market participants in the occupation the board
regulates must satisfy Midcol's lcol. Retoil Liquor Deolers Ass'n v. Midcol
Aluminum, 1nc.,445 U.5.97 (1980)l active supervision requirement in order to
invoke state-action antitrust immunity." N.C. Dentol,135 S. Ct. at 1114.

ln the wake of this Supreme Court decision, state officials have requested advice from the

FederalTrade Commission regarding antitrust compliance for state boards responsible for

regulating occupations. This outline provides FTC Staff guidance on two questions. First, when

does a state regulatory board require active supervision in order to invoke the state action

defense? Second, what factors are relevant to determininB whether the active supervision

requirement is satisfied?

Our answers to these questions come with the following caveats.

> Vigorous competition among sellers in an open marketplace generally provides

consumers with important benefits, including lower prices, higher quality services,

greater access to services, and increased innovation. For this reason, a state legislature

should empower a regulatory board to restrict competition only when necessary to
protect against a credible risk of harm, such as health and safety risks to consumers. The

FederalTrade Commission and its staff have frequently advocated that states avoid

unneeded and burdensome regulation of service providers.i

D Federal antitrust law does 191 require that a state legislature provide for active

supervision of any state regulatory board. A stat€ legislature may, and generally should,
prefer that a regulatory board be subject to the requirements of the federal antitrust

3 
See, e-9., Fed. Trade comm'n Staff Policy Papet, Policy Perspectives: Competition ond the Regulotion ol Advonced

Procttce Registered NurseJ (Mar. 2014), httos://www.ftc.sov/svstem/files/documents/reogrts/oolicv-oersoectives'

;Fed. Trade Comm'n & U.S. Dept. of
Justice, Comment before the South Carolina Supreme Court Concerning Proposed Guidelines for Residentialand
Commercial Real Estate Closings (Apr. 2008), httos://www.ftc.sov/news-events/oress-releases/2008/04/ftcdoi-
submit-letter-suoreme-court-south-carolina-Drooosed.
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laws. lf the state legislature determines that a regulatory board should be sub.ject to
antitrust oversight, then the state legislature need not provide for active supervision.

> Antitrust analysis - including the applicability of the state action defense - is

fact-specific and context-dependent. The purpose of this document is to identify certain
overarching legal principles governing when and how a state may provide active

supervision for a regulatory board. We are not suggesting a mandatory or one-size-fits-
all approach to active supervision. lnstead, we urge each state regulatory board to
consult with the Office of the Attorney General for its state for customized advice on
how best to comply with the antitrust laws.

) This FTC Staff guidance addresses only the active supervision prong of the state
action defense. ln order successfully to invoke the state action defense, a state

regulatory board controlled by market participants must also satisfy the clear

articulation prong, as described briefly in Section ll. below.

) This document contains guidance developed by the staff of the Federal Trade

Commission. Deviation from this guidance does not necessarily mean that the state
action defense is inapplicable, or that a vrolation of the antitrust laws has occurred.
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Overview of the Antitrust State Action Defense

"Federal antitrust law is a central safeguard for the Nation's free market structures . . . .

The antitrust laws declare a considered and decisive prohibition by the FederalGovernment of

cartels, price fixing, and other combinations or practices that undermine the free market." N.C

Dentol,l35 S. Ct- at 1109.

Under principles of federalism, "the States possess a significant measure of
sovereignty." N.C. Dentol,135 S. Ct. at ].LLO (quoting Community Communicotions Co. v.

Boulder,455 U.S. 40, 53 (1982)). ln enacting the antitrust laws, Congress did not intend to
prevent the States from limitlng competition in order to promote other goals that are valued by

their citizens. Thus, the Supreme Court has concluded that the federal antitrust laws do not

reach anticompetitive conduct engaged in by a State that is acting in its sovereign capacity.

Porker v. Brown, 3L7 U.S. 341, 351-52 (1943 ). For exa mple, a state legislature may "impose

restrictions on occupations, confer exclusive or shared rights to dominate a market, or

otherwise limit competition to achieve public objectives." N.C. Dentol,1.35 S. Ct. at 1109.

Are the actions of a state regulatory board, like the actions of a state legislature, exempt

from the application of the federal antitrust laws? ln North Corolina Stote Boord of Dentol

Exominers, the Supreme Court reaffirmed that a state regulatory board is not the sovereign.

Accordingly, a state regulatory board is not necessarily exempt from federal antitrust liability.

More specifically, the Court determined that "a state board on which a controlling

number of decisionmakers are active market participants in the occupation the board

regulates" may invoke the state action defense only when two requirements are satisfied: first,

the challenged restraint must be clearly articulated and affirmatively expressed as state policy;

and second, the policy must be actively supervised by a state official (or state agency) that is

not a participant in the ma rket that is being regu lated. N. c. Dentol,735 s. ct. at 1114.

> The Supreme Court addressed the clear articulation requirement most recently
tn FTC v. Phoebe Putney Health Sys., lnc., 133 S. Ct. 1003 (2013). The clea r articu lation
requirement is satisfied "where the displacement of competition Iis] the inherent,
logical, or ordinary result of the exercise of authority delegated by the state legislature.

ln that scenario, the State must have foreseen and implicitly endorsed the
anttcompetitive effects as consistent with its policy goals." id. at 1013,

) The State's clear articulation of the intent to displace competition is not alone

sufficient to trigger the state action exemption. The state legislature's clearly-articulated
delegation of authority to a state re8ulatory board to displace competition may be

"defined at so high a level of generality as to leave open critical questions about how
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and to what extent the market should be regulated." There is then a danger that this
deleSated discretion will be used by actrve rnarket participants to pursue private

interests in restraining trade, rn lieu of implementinB the State's policy goals lv.c
Dento, 135 S. Ct at 1112

> The active supervision requirement "seeks to avoid this harm by requiring the
State to review and approve interstitial policies made by the entity claiming [antitrust]
immunity " /d.

Where the state action defense does not apply, the actions oF a state regulatory board

controlled by active market participants may be subject to antitrust scrutiny. Antitrust issues

maV arise where an unsupervised board takes actions that restrict market entry or restrain

rivalry. The following are some scenarios that have rarsed antitrust concerns:

> A regulatory board controlled by dentists excludes non dentists from competrng
with dentists in the provision ofteeth whitening serv'ces Cf. N C Dentol,735S Ct.
1101

> A regulatory board controlled by accountants determines that only a small and
fixed number of new licenses to practice the profession shall be issued by the state each
yeat Cl- Hoover v Ronwir,, 466 U 5 558 (1984)

> A regulatory board controlled by attornevs adopts a regulation (or a code of
ethics)that prohibits attorney advertisinB, or that deters attorneys from engaging rn

price compehtion Cl. Botes v. Stote Bor ol Ariz-, 433 U.5. 350 (1971l,, Goldfotb I Vo.

Stote Bor, 421U.5 773 \1975).
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lll. Scope ol FTC Staff Guidance

A. This Staff guidance addresses the applicability of the state action defense under the
federal antitrust laws. Concluding that the state action defense is inapplicable does not
mean that the conduct of the regulatory board necessarily violates the federal antitrust
laws. A regulatory board may assert defenses ordinarily available to an antitrust
defendant.

1. Reasonable restraints on competition do not violate the antitrust laws, even
where the economic interests of a competitor have been inlured.

A regulatory board may prohibit members of the occupation from engaging

in fraudulent business practices without raising antitrust concerns. A regulatory board
also may prohibit members of the occupation from engaging in untruthful or deceptive
advertising. Cf. Col. Dentol Ass'n v. FTC,526 U.S. 756 (1999).

Suppose a market with several hundred licensed electricians. lf a regulatory
board suspends the license of one electrician for substandard work, such action likely
does not unreasonably harm competition. Cf. Oksonen v. Poge Mem'l Hosp.,945 F .2d

695 (4th Cir. 1991) (en banc).

2. The ministerial (non-discretionary) acts of a retulatory board engaged in good

faith implementation of an anticompetitive statutory regime do not give rise to
antitrust liability. See 324 liquor corp. v. Duffy, 479 U.s. 335, 3M n. 6 ll987l.

A state statute requires that an applicant for a chauffeur's license submit to
the regulatory board, among other things, a copy of the applicant's diploma and a

certified check for 5500. An applicant fails to submit the required materials. lf for this
reason the regulatory board declines to issue a chauffeu/s license to the applicant, such

action would not be considered an unreasonable restraint. ln the circumstances
described, the denial of a license is a ministerial or non-discretionary act of the
regulatory board.

3, In general, the initiation and prosecution of a lawsuit by a regulatory board does

not give rise to antitrust liability unless it falls within the "sham exception."
Professional Real Estate lnvestors v, Columbia Pictures lndustries, S08 U.S.49
(1993); California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972).

A state statute authorizes the state's dental board to maintain an action in
state court to enjoin an unlicensed person from practicing dentistry. The members of
the dental board have a basis to believe that a particular individual is practicing
dentistry but does not hold a valid license. lf the dental board files a lawsuit against that
individual, such action would not constitute a violation of the federal antitrust laws.
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B. Below, FTC staff describes when active supervision of a state re8ulatory board is

requrred in order successfully to invoke the state action defense, and what factors are
relevant to determining whether the active supervasion requirement has been satisfied.

1. when is active state supervision of a state regulatory board required in order to
invoke the state aation defense?

Generul Stonddtdi "lAl state board on which a controllinB number of decisionmakers

are active market partrcipants in the occupation the board reBulates must satisfy

Midcols active supervision requirement in order to invoke state-action antitrust

immunity " N C Dentol,735S. Ct. at 7774.

Active Md*et Porticiports: A member of a state regulatory board will be considered to
be an active market participant in the occupation the board regulates if such person (i)

is licensed by the board or (ii) provides anv service that is subject to the regulatory

authority of the board-

> lf a board member partiopates rn any professronal or occupational sub-

specialty that is regulated by the board, then that board member is an active

market partrcrpant for purposes of evaluating the active supervision

requirement

> lt is no defense to antitrust scrutiny, therefore, that the board members

themselves are not directly or personally affected by the challenged restraint

For example, even if the members of the NC Dental Board were orthodontists

who do not perform teeth whitening services (as a matter of law or fact or

tradition), their control of the dental board would nevertheless trigger the

requirement for active state Supervrsion. This rs because these orthodontrsts are

licensed by, and their services regulated by, the Nc Dental Board.

> A person who temporarily suspends her active participation in an

occupatron for the purpose of serving on a state board that regulates her former
(and rntended future)occupation will be considered to be an active market

participant.

Method ol Selectionlhe method by which a person is selected to serve on a state

regulatory board rs not determinative of whether that person is an active market

participant in the occupation that the board regulates. For example, a licensed dentist is

deemed to be an active market participant regardless of whether the dentist (i) is

appointed to the state dental board by the governor or (ri) is elected to the state dental

board by the state's licensed dentists.
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A Controlling Number, Not Necessorily a Majority, ol Aduol Decisionmakers:

> Active market participants need not constitute a numerical majority of
the members of a state regulatory board in order to trigger the requirement of
active supervision. A decision that is controlled, either as a matter of law,

procedure, or fact, by active participants in the regulated market (e.9., through

veto power, tradition, or practice) must be actively supervised to be eligible for
the state action defense.

> Whether a particular restraint has been imposed by a "controlling

number of decisionmakers lwho] are active market participants" is a fact-bound

inquiry that must be made on a case-by-case basis. FTC Staff will evaluate a

number of factors, including:

/ fhe structure of the regulatory board (including the number of
board members who are/are not active market participants) and the
rules governing the exercise of the board's authority.

r' Whether the board members who are active market participants

have veto power over the board's regulatory decisions.

The state board of electricians consists of four non-electrician members and

three practicing electricians. Under state law, new regulations require the approval of
five board members. Thus, no regulation may become effective without the assent of at

least one electrician member of the board. ln this scenario, the active market

participants effectively have veto power over the board's regulatory authority. The

active supervision requirement is therefore applicable.

/ rhe level of participation, engagement, and authority of the non-
market participant members in the business of the board - generally and
with regard to the particular restraint at issue.

r' Whether the participation, engagement, and authority of the non-
market participant board members in the business of the board differs
from that of board members who are active market participants -
generally and with regard to the particular restraint at issue.

'/ Whether the active market participants have in fact exercised,

controlled, or usurped the decisionmaking power of the board.

The state board of electricians consists of four non-electrician members and
three practicing electricians. Under state law, new regulations require the approval of a

majority of board members. When voting on proposed regulations, the non-electrician
members routinely defer to the preferences of the electrician members. Minutes of
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board meetings show that the non-electrician members generally are not informed or
knowledgeable concerning board business-and that they were not well informed
concerning the particular restraint at issue ln this scenario, FTC Staff may determine
thatthe active market participants have exercised the decisionmaking power ofthe
board, and that the active supervision requtrement is applicable.

The state board of electricians consists of foLtr non-electrician members and
three practicinB electracians Documents show that the electrician members frequently
meet and discuss board business separately from the non-electflctan members On one
such occasion, the electrician members arranged for the issuance by the board of
written orders to sax construction contractors, directinB such individuals to cease and
desist from providing certain services. The non-elect cian members ofthe board were
not aware ofthe issuance ofthese orders and did not approve the issuance ofthese
orders ln this scenario, FTC Staff may determine that the active market participants
have exercised the decisionmaking power of the board, and that the active supervision
requirement is applicable

2. What constitutes active supervision?

FTC Staff will be guided by the following princrples:

> "[T]he purpose of the active supervision inquiry . is to determane whether the
State has exercised sufficient independentjudgment and control" such that the details
of the regulatory scheme "have been established as a product of deliberate state
intervention" and not srmply by agreement among the members of the state board
"Much as in causation inquiries, the analysis asks whether the State has played a

substantial role in determining the specifics of the economic policy " The State rs not
obliged to "tmeetl some normative standard, such as efficiency, in its regulatory
practrces." ,cot 504 u 5. at 634 35 "The question is not how well state regulation
works but whether the antrcompetitive scheme is the State's own " /d. at 635.

> lt is necessary "to ensure the states accept political accountability for
anticompetitive conduct they permit and contrcl " N C. Dentol,135 S. Ct. at 1111. See
olso Ticot,5O4 U S at 636

> "The Court has identified only a few constant requtrements of active supervislon:
The supervisor m!st review the substance of the anticompetrtive decisaon, not merely
the procedures followed to produce it; the supervisor must have the power to veto or
modify particr.rlar decisions to ensure they accord with state policy; and the 'mere
potential for state supervision is not an adequate subshtute for a decision by the State '
Further, the state supervisor may not itself be an active market partrcipant " A,/ C

Dentol, 135 S. Ct. at 1116-17 (citations omitted).
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) The active supervision must precede implementation of the allegedly

anticompetitive restraint.

F "[T]he inquiry regarding active supervision is flexible and context-dependent."
"[T]he adequacy of supervision . . . wlll depend on allthe circumstances of a case." N.C

Dental, 135 S. Ct. at 1115-17. Accordingly, FTC Staff will eva luate each case in light of its
own facts, and will apply the applicable case law and the principles embodied in this
gu idance reasonably and flexibly.

3. What factors are relevant to determining whether the active supervision
requirement has been satisfied?

FTC Staff will consider the presence or absence of the following factors in determining whether

the active supervision prong of the state action defense is satisfied.

! The supervisor has obtained the information necessary for a proper evaluation

of the action recommended by the regulatory board. As applicable, the supervisor has

ascertained relevant facts, collected data, conducted public hearings, invited and

received public comments, investigated market conditions, conducted studies, and

reviewed docu mentary evidence.

/ The information-gathering obligations of the supervisor depend in part

upon the scope of inquiry previously conducted by the reBulatory board. For

example, if the regulatory board has conducted a suitable public hearing and

collected the relevant information and data, then it may be unnecessary for the
supervisor to repeat these tasks. lnstead, the supervisor may utilize the materials

assembled by the regulatory board.

F The supervisor has evaluated the substantive merits of the recommended action

and assessed whether the recommended action comports with the standards

established by the state legislature.

) The supervisor has issued a written decision approving, modifying, or

disapproving the recommended action, and explaining the reasons and rationale for
such decision.

/ A written decision serves an evidentiary function, demonstrating that the
supervisor has undertaken the required meaningful review of the merits of the
state board's action.

/ A written decision is also a means by which the State accepts political

accountability for the restraint being authorized.
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Saenaaio 1: Example of satistactory active supe ision of a state board retulation designating
teeth whitenint as a service that may be provided only by a licensed dentist, where state
policy is to protect the health and welfare of citizens and to promote .ompetition.

> The state le8islature designated an executive agency to review regulations

recommended by the state regulatory board. Recommended regulations become

effective only followinB the approval of the agen.y-

> The a8ency provided notice of (i) the recommended regulation and (ii) an

opportunity to be heard, to dentists, to non-dentist providers of teeth whitening, to the
public (in a newspaper of general circulation in the affected areas), and to other

interested and affected persons, Including persons that have previously identified

themselves to the agency as interested in, or affected by, dentist scope of practice

rssues,

> The a8ency took the steps necessary for a proper evaluation of the

recommended regulation The agency:

" Obtained the recommendation of the state regulatory board and

supporting materials, including the identity of any interested parties and the full
evrdentrary record comprled by the regularory board

" Solicited and accepted written submissions from sources other than the
reBUlatory board.

,/ Obtained pubiished studres addressing (i) the health and safety risks

relatinB to teeth whitening and (ii)the traininB, skill, knowledge, and equipment
reasonably required in order to safely and responsibly provide teeth whitening
services (rf not contained rn submission from the regulatory board)

,/ Obtained rnformation concernrng the historic and current cost, price, and
availability of teeth whitening services from dentists and non-dentists (if not
contained in submission from the regulatory board). Such information was
verified (or audited) by the Agency as appropriate.

"/ Held public hearing(s)that included testimony from interested persons

(including dentrsts and non-dentists) The public hearing provided the agency

with an opportunity (i) to hear from and to question provrders, affected
customers, and experts and (ii) to supplement the evidentiary record compiled
by the state board (As noted above, if the state regulatory board has previously

conducted a suitable public hearing, then it may be unnecessary for the
supervisinB agency to repeat this procedure )

> The agency assessed all of the information to determrne whether the

recommended regulation comports with the State's goal to protect the health and
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lvelfare of citizens and to promote competitron

> The agency issued a written decision accepting, rejectrng, or modifying the scope

of practice regulation recommended by the state regulatory board, and explaining the

rationale for the a8ency's action.

Scenario 2: Example of satisfactory active supervision of a state regulatory board
administerint a disciplinary process.

A common function of state regulatory boards is to administer a disciplinary process for

members of a regulated occupation for example, the state reBulatorY board may adjudicate

whether a licensee has violated standards of ethics, competency, cond!ct, or performance

established by the state legislature.

Suppose that, acting in its adjudicatory capacity, a regulatory board controlled by active

ma.ket participants determines that a licensee has violated a lawful and valid standard of

ethics, competency, conduct, or performance, and for thrs reason, the reBulatory board

proposes that the licensee's hcense to practice in the state be revoked or suspended. ln order

to invoke the state action defense, the regulatory board would need to show both clear

articulation and active supervision

> ln this context, active supervision may be provided by the administrator who

oversees the re8ulatory board (e.9., the secretary of health), the state attorney Eeneral,
or another state officral who is not an active market participant The active supervision

requirement of the state action defense will be satisfred if the supervisor. (i) reviews the
evidentiary record created by the reBUlatory board; (ia) supplements this evidentiary
record if and as appropriate; (iii) undertakes a de novo review ofthe substantive merits

of the proposed disciplinary actron, assessinB whether the proposed disciplinary action

comports with the policies and standards established by the state leBislature; and (iv)

issues a written decisron that approves, modifies, or disapproves the disciplinary actron

proposed by the reBUlatorY board.

Note that a disciplinary action taken by a regulatory board affectinB a single licensee will

typically have only a de mrnimis effect on competition A pattern or program of disciplinary

actions by a regulatory board affecting multiple licensees may have a substantial effect on

competition
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The following do not constitute active supervision of a state.egulatory board that is
cont,olled by active market participants:

> The entity responsible for supervising the regulatory board rs rtself controlled by
active market particrpants in the occupation that the board regulates. See N C_ Dentol,
135 S Ct at 1113-14.

> A state official monitorstheactionsoftheregulatoryboardandparticipatesin
deliberations, but lacks the authority to disapprove anticompetitive acts that fail to
accord with state policy. See Pottick v Bu rqet, 486 U.S 94, 101 (1988).

> A state official (e 9., the secretary of health) serves ex officio as a member of the
regulatory board with fullvoting ri8hts. However, this state official is one of several
members of the regulatory board and lacks the authoritv to disapprove anticompetitive
acts that fail to accord with state policy

> The state attorney general or another state official provides advice to the
regulatory board on an oneoint basis

> An independent state agency is staffed, funded, and empowered by law to
evaluate, and then to veto or modify, parttcular recommendations of the regulatory
board. However, in practice such recommendations are subject to only cursory review
by the independent state agency. The independent state agency perfunctorily approves
the recommendations ofthe regulatory board- see li6or, 504 U S. at 538

> An independent state agency reviews the actions of the regulatory board and
approves all actions that comply with the procedural requirements of the state
administrative procedure act, without undertaking a substantive review of the actions of
the regu latory board. see Potick, 486 U S at 104-05.
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NORTH CAROLINA STATE BOARD OF DENTAL
EXAMINERS U. FEDERAL TRADE COMMISSION

CEBTIORARI TO THE UNITED STATES COIJBT OF APPEAIS FOR
THE FOURTH CIRCUIT

No 13-534 Argued October 14, 201'1-Decided February 25, 2015

North Carolina's Dental Practice Act (Act) prorides that the North Car-

olina State Board of Dental Examiners (Board) is "the agency of the

State'for the regulation of the practice of dentistry " The Board's
pnncipal duty rs to create, administer, and enforce a hcensing system

for dentists; and six of its eight members must be licensed, practrcing

dentrsts
The Act does not specify that teeth whitening ls "the practice of

dentistry." Nonetheless, after dentists complained to the Board that
nondentists were chatging lower prices for such services than den-

tists did, the Board issued at least 47 offrcial cease'and-desist letters
to nondenList teeth whitening service providers and product manu
facturers, often warning that the unlicensed practrce of dentistry is a
crime. This and other related Board actions led nondentists to cease

offering teeth whitening services rn North Carolina
The Federal Trade Commtssion (FIC) filed an administrative com-

plarnt, alleging that the Board's concerted action to exclude

nondentists from the market for teeth whitening services r! Nolth
Carolina constrtuted an anticompetitive and unfair method of compe-

tition under the Federal Trade Commission Act. An Administrative
Law Judge (AI-I) denied the Board's motion to dismiss on the ground

of state'action immunity. The FIC sustained that ruling, reasoning
that even rf the Board had acted pursuant to a clearly articulated
state policy to displace competttion, the Boald must be actively su-

pervised by the State to claim immunity, which it was not After a

hearing on the merits, the AIJ determined that the Board had un-
reasonably restrained trade rn violation of antitrust law The FIC
agarn sustained the AIJ, and the Fourth Cilcuit affirmed the tr"IC in
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all respects.

Held: Becatse a controlling number of the Board's decisionmakers are
active market participants in the occupation the Board regulabes, the
Board can rnvqks 5161s-666ia. antitrust rmmunjty only rf it was sub-
ject to actrve supetvision by the State, and here that requirement is
not met Pp. 5-18.

(a) Federal antitrust law is a central safeguard for the Nation,s free
market structures. However, requiring States Lo conform to the
mandates of the Sherman Act at the expense of other values a State
may deem fundamental would impose an impermissible burden on
the States' power to regulate. Therefore, beginning wi']n Parher \.
Brown, 317 U. S 341, this Court interpreted the antltrust laws to
confer immunity on the anticompetiLive conduct of States acting in
their sovereign capacity Pp. 5-6.

ft) The Board's actions are not cloaked wit}. Pather immunity. A
nonsovereign actor controlled by active market parhicipants-such as
the Board enjoys Porfter immr-rniLy only if "'the challenged restrainL
. . lis] clearly articulated and affirmatively expressed as state poli,
cy,' and . . . 'the poLcy [is] actively supervised by the State."'
FTC v Phoebe Putney Health System,lzc , 568 U. S _, _ (quoting
California Reta Liquor Dedlers Assn. y. Mid,cal Aluminum, Inc., 445
U. S 97, 105). Here, the Board did not recerve active supervrsion of
its antrcompetitive conduct Pp. 6-1?.

(1) An entity may not invoke Po-rter immunity unless iLs actions
are an exercise of the State's sovereign power See Colurnbra v Omni
Outdoor Aduertising, Inc., 499 U. S. 365, 374. Thus, where a State
delegates conttol over a market to a nonsovereign actor the Sherman
Act confers immunity only if the State accepts polrtical accountabi.lity
for the anticompetitrve conduct it permrts and controls. Lrmits on
staie-action immunity are most essential when a State seeks to dele,
gate its regulatory power to active market participanLs, for dual alle-
giances are not always apparent to an actor and prohibttions against
anticompetitive self-regulation by active market particrpants are an
axiom of federal antitrust policy. Accordingly, Porfrer immunity re-
quires that the antrcompetitive conduct of nonsovereign actors, espe,
cially those authorized by the State to regulate their own profession,
result from procedures that suffice to make rt the State's own
Mid,cal's lwo.pafi test proudes a proper analytical framework to re-
solve the ultrmaLe question whether an anticompetitive policy is in,
deed the policy of a State. The first requrrement-,-{lear articula-
tron-rarely will achieve that goal by itself, for entities purporting to
act under state authority might diverge from the State's considered
dehnition of the public good and engage in private self-dealing. The
secotd Midlal requirement-active supervision-seeks to avoid thrs
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harm by requiring the State to review and approve interstitial poli-

cies made by the entlty claimrng immunlty Pp 6-10
(2) There are instances in whrch an actor can be excused from

Mid.cal's aclive supeNision requirement. Municipalities, whrch are

electorally accountable, have general regulatory powers, and have no

private sublect exclusively to the clear articu'
iatron r v. Eau Claire,471 U. S 34, 35 That
Haltie hom Midcal's supervision rule for
these reasons, however, all but conhrms the rule's applicability to ac-

tors controlled by actile market participants Further, in light of
Omni's holding that an otherwise immune entlty will not lose rm-

munrty based on adhoc aI,d ex post questioning of its motrves for
making particular decisions, 499 U S, at 374, it is all the more nec-

essary to ensure the condrtrons for granting rmrnunity are met in the
fust place, see F?C v. Ticor Title ltus. Co,504 U. S. 621, 633, and

Phoebe Puttej, supta, al 
-. 

The clear lesson of precedent is that
Midcal's aclive supervision test is an essential plerequisite of Parher

immunity for any nonsovereign entity-public or private {ontrolled
by active market participants Pp. 10-12

(3) The Board's argument that entities designated by the States

as agencles are exempt from Midcol's second requirement cannot be

reconciled with the Court's repeated conclusion that the need for su'
perusion turns not on the formal designation grven by States to regu

Iators but on the risk that acLive market participants will pursue pri'
vate interests in restraining trade. State agencies controlled by
actrve markeL participants pose the very risk of self-dealing Mldcol's
supervisron requirement was created to address. See Gold,farb t
VirElnia State Bar, 421 U. S. ?73, 791. This conclusion oes not
question the good faith of state ofhcers but rather is an asse ment of
the structural risk of matket participants' confusing their own intel-
ests with the State's policy goals. While Hallie sLated "it is likely
that active state supervision would also not be required" for agencies,

4?1 U. S., at 46, n. 10, the entity there was more like prototypical
state agencres, not specialized boards dominated by active market
participants. The Iatter are sim ar to private trade associations
vested by States with regulatory authority, which must satisfy
Midcats acl,\ve supervision standard 445 U S., at 105--106, The

similarities between agencies controlled by active market partici-
pants and such associations are not eliminated simply because the
former are given a formal designation by the State, vested with a

measure of government power, and required to follow some plocedur'
al rules. See l{allie,.supro, at 39. When a State empowers a group of
active market participants to decide who can padicipate in its mar'
ket, and on what terms, the need for supervision is manifest Thus,
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the Court holds today that a state board on which a controlling num.
ber of decisionmakers are active market participants in the occupa-
tion the board regulates must satrsfy Midcal's active supervision re-
quirement rn order to invoke state-action antitrust immunity.
Pp 12-14

(4) The State argues that allowing this F"IC order to stand will
discourage dedicated citizens from serving on state agencies that
regulate thei! own occupation. But this holding is not rnconsistent
with the idea that those who pursue a calling must embrace ethical
standards that derive from a duty separate from the dictates of the
State. Further, this case does not offer occasion to address the ques-
lion whether agency officials, includtng board members, may, under
some circumstances, enjoy immunity from damages liability. Of
course, States may provide for the defense and indemnihcation of
agency members in the event of litigation, and they can also ensuie
Porler immunity is available by adopting clear policies to displace
competition and providing actrve supervisron Arguments against the
wisdom of applyrng the antitrust laws to ptofessional regulation ab-
sent compliance with the prereqursites for invoking PorAer immunity
must be rejected, see Patrick v. Burget, 486IJ. S. 94, 105-106, partic,
ularly in Iight of the risks licensrng boards dominated by market par-
ticipants may pose to the free markeL. Pp 14-16.

(5) The Board does not contend in this Court that its anticompet-
rtive conduct was actively supereised by the State or that rt should
recewe Parher immunity on that basis The Act delegates control
over the practice of dentistry to the Board, but says nothing about
teeth whitening In actrng to expel the dentists' competitors from the
market, the Board rehed on cease-and-desist letters threatemng
cdminal liabillty, instead of other powers at its disposal that would
have invoked oversight by a politically accountable official. Whether
or not the Board exceeded its powers under North Carolina law, there
is no evidence of any decision by the State to initiate or concur wiLh
the Board's actions against the nondentists. P. 17

(c) Here, where therc are no specific supervisory systems to be re-
viewed, it suffices to note that the inquiry regardrng active supervi
sion is flexible and context,dependent. The question is whether the
State's revrew mechanisms provide "reali.stic assurance" thaL a non,
sovereign actor's anticompetltive cooduct "promotes state policy, Ia,
ther than merely the party's individual interests." Patrtch, 486 U.5.,
100-101. The Court has identfied only a few constant requirements
of active supervision: The supervisor must review the substance of
the anticompetrtive decrsion, see id., at 102-103; the supervisor must
have the power to veto or modify particular decisions to ensure they
accord with staLe pollcy, see ibid.; and the "mere potential for state
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supewision is not an adequate substitute for a decision by the State,"
hcor, supra, at 638 Further, the state supervisor may not itself be
an active market participant. In general, however, the adequacy of
supervisron otherwise will depend on all the circumstances of a case.

Pp. 1? 18.

717 F. 3d 359, affrrmed.

KINNEDY, J., delivered the opinion of the Court, in which RoBERTS,

C. J., and GINSBURG, BREYER, SoroMAYoR, and KAGAN, JJ., joined.
Alrro, J., frled a dissenting oprmon, in which SCAUA and THoMAS, JJ.,
joined.
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SUPREME COURT OF THE UNITED STATES

No 13-534

NORTH CAROLINA STATE BOARD OF DENTAL
EXAMINERS, PETITIONER U. FEDERAI,

TRADE COMMISSION

ON WRIT OF CEBTIORAAI TO THE UNITED STATES COURT OF
APPEAIS FOR THE FOURTH CIRCUIT

[February 25, 2015]

JUSTIcE KENNEDY delivered the opinion of the Court.

This case arises from an antitrust challenge to the
actions of a state regulatory board, A majority of the
board's members are engaged in the active practice of
the profession it regulates. The question is whether the
board's actions are protected from Sherman Act regulation
under the doctrjne of state-action antitrust immunity, as
defined and applied in this Court's decisions begrnmng
with Parher v. Brown, 317 U. S. 341 (1943).

In its Dental Practice Act (Act), North Carolina has
declared the practice of dentistry to be a matter of public
concern requiring reguiation. N. C. Gen. Stat. Ann. $90-
22(a) (2013). Under the Act, the North Carolina State
Board of Dental Examiners (Board) is "the agency of the
State for the regulation of the practice of dentistry." $90-
22b).

The Board's principal duty is to create, administer, and
enforce a licensing system for dentists. See $$90-29 to

Ｉ

Ａ
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90-41. To perform that function it has broad authority
over licensees. See $90-41. The Board's authority with
respect to unlicensed persons, however, is more restricted:
like "any resident citizen," the Board may file suit to
"perpetually enjoin any person from . . . unlawfully prac-
ticing dentistry." S90-40.1.

The Act provides that six of the Board's eight members
must be licensed dentists engaged in the active practice of
dentistry. S90-22. They are elected by other licensed
dentists in North Carolina, who cast their ballots in elec-
tions conducted by the Board. Ibid,. The seventh member
must be a licensed and practicing dental hygienist, and he
or she is elected by other licensed hygienists. Ibid. The
final member is referred to by the Act as a "consumer" and
is appointed by the Governor. Ibid. All members serve
3'year terms, and no person may serve more than two con-
secutive terms. Ibid. The Act does not create any mecha.
nism for the removal of an elected member of the Board by
a public official. See ibid.

Board members swear an oath of office, $138A-22(a),
and the Board must comply with the State's Administra'
tive Procedure Act, $1508-1 etseq., Public Records Act,

$132-1 e, seq., and open-meetings law, $143-318.9 et seq.

The Board may promuigate rules and regulations govern-
ing the practice of dentistry within the State, provided
those mandates are not inconsistent with the Act and are
approved by the North Carolina Rules Review Commis-
sion, whose members are appointed by the state legisla-
ture. See SS90-48, 1438-30.1, 150B-21.9(a).

B

In the 1990's, dentists in North Carolina started whiten-
ing teeth. Many of those who did so, including 8 of the
Board's 10 members during the period at issue in this
case, earned substantial fees for that service. By 2003,
nondentists arrived on the scene. They charged lower



Cite as: 574 U. S (2015) 3

Opinion of the Court

pr.ices for their services than the dentrsts did. Dentists
soon began to complain to the Board about their new
competitors. Few complaints warned of possible harm to
consumers. Most expressed a pdncipal concern wi.th the
low prices charged by nondentists.

Responding to these filings, the Board opened an inves-
tigation into nondentist teeth whitening. A dentist mem-
ber was placed in charge of the inquiry. Neither the
Board's hygienist member nor its consumer member par-
ticipated in this undertaking. The Board's chief opera-
tions officer remarked that the Board was "going forth to
do battle" with nondentists. App. to Pet. for Cert. 103a.
The Board's concern did not result in a formal rule or
regulation reviewable by the independent Rules Review
Commission, even though the Act does not, by its terms,
specify that teeth whitening is "the practice of dentistry."

Starting in 2006, the Board issued at least ,17 cease.and-
desist letters on its official ietterhead to nondentist teeth
whitening service providers and product manufacturers.
Many of those Ietters directed the recipient to cease "all
activity constituting the practice of dentistry"; warned
that the unlicensed practice of dentistry is a crime; and
strongly implied (or expressly stated) that teeth whitening
constitutes "the practice of dentistry." App. 13, 15. In
early 2007, the Board persuaded the North Carolina
Board of Cosmetic Art Examiners to warn cosmetologists
against providing teeth whitening services. Later that
year, the Board sent letters to mall operators, stating that
kiosk teeth whiteners were violating the Dental Practice
Act and advising that the malls consider expelling viola-
tors from their premises.

These actions had the intended result. Nondentists
ceased offering teeth whitening services in North Carolina.

C

In 2010, the Federal Trade Commission (FTC) frled an
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administrative complaint charging the Board with violat-
ing S5 of the Federal Trade Commission Act, 38 Stat. 719,

as amended, 15 U. S. C. $45. The FTC alleged that the
Board's concerted action to exclude nondentists from the
market for teeth whitentng services in North Carolina
constituted an anticompetitive and unfair method of com-

petition. The Board moved to dismiss, alleging state-
action immunity. An Administrative Law Judge (AIJ)
denied the motion. On appeal, the FTC sustained the
AIJ's ruling. It reasoned that, even assuming the Board
had acted pursuant to a clearly articulated state policy to
displace competition, the Board is a "public/private hy-
brid" that must be actively supervised by the State to
claim immunity. App. to Pet. for Cert. 49a The FTC
further concluded the Board could not make that showing.

Following other proceedings not relevant here, the ALJ
conducted a hearing on the merits and determined the
Board had unreasonably restrained trade in violation of
antitrust law. On appeal, the FTC again sustained the
AIJ. The FTC rejected the Board's public safety justifica-
tion, noting, inter alia, "a wealth of evidence . . . suggest'
ing that non-dentist provided teeth whitening is a safe

cosmetic procedure." Id., at 123a.
The FTC ordered the Board to stop sending the cease-

and-desist letters or other communications that stated
nondentists may not offer teeth whitening services and
products. It further ordered the Board to issue notices to
ail earlier recipients of the Board's cease'and-desist orders
advising them of the Board's proper sphere of authority
and saying, among other options, that the notice recipients
had a right to seek declaratory rulings in state court.

On petition for review, the Court of Appeals for the
Fourth Cucuit affirmed the FTC in all respects. 717 F. 3d

359, 370 (2013). This Court granted certiorari. 571 U. S.

(2014).
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II
Federal antitrust law is a central safeguard for the

Nation's free market structures. In this regard it is "as

important to the preservation of economic freedom and our
free-enterprise system as the Bill of Rights is to the pro-
tection of our fundamental personal freedoms." United
Srores v. Topco Associates, Inc-, 405 U. S. 596, 610 (1972).
The antitrust Iaws declare a considered and decisive pro-
hibition by the Federal Government of cartels, price fixing,
and other combinations or practices that undermine the
free market.

The Sherman Act, 26 Stat. 209, as amended, 15 U. S. C.

$1 et seq., serves to promote robust competition, which in
turn empowers the States and provides their citizens with
opportunities to pursue their own and the public's welfare.
See F?C v. Ticor Title Ins. Co.,504 U. S. 621, 632 (1992).
The States, however, when acting in their respective
realm, need not adhere in all contexts to a model of unfet-
tered competition. While "the States regulate their econ-
omies in many ways not inconsistent with the antitrust
laws," id., at 635-636, in some spheres they impose re-
strictions on occupations, confer exclusive or shared rights
to dominate a market, or otherwise limit competition to
achreve public objectives. If every duly enacted state law
or policy were required to conform to the mandates of the
Sherman Act, thus promoting competition at the expense
of other values a State may deem fundamental, federal
antitrust law would impose an impermissible burden on
the States' power to regulate. See Exxon Corp. v. Gouer-

nor of MarJland, 437 U. S. 117, 133 (1978); see also
Easterbrook, Antitrust and the Economics of Federalism,
26 J . Law & Econ. 23, 24 (1983).

For these reasons, the Court it Parher v. Brourz inter-
preted the antitrust laws to confer immunity on anticom-
petitive conduct by the States when acting in their sover-
eign capacity. See 317 U. S., at 350-351. That ruling
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recognized Congress' purpose to respect the federal bal-
ance and to "embody in the Sherman Act the federalism
principle that the States possess a significant measure of
sovereignty under our Constitution." Community Com-
munications Co. v. Boulder,455 U. S. 40, 53 (1982). Since
1943, the Court has reaffirmed the importance of Parher's
central holdrng. See, e.g., ?icor, supra, at 632-637; Hoouer
v. Ronwin,466 U. S. 558, 568 (7984); Lafaytte v. Louisi-
ana Power & Light Co.,435 U. S. 389, 394-400 (1978).

III
In this case the Board argues its members were invested

by North Carolina with the power of the State and that, as
a result, the Board's actions are cloaked with Porker
immunity. This argument fails, however. A nonsovereign
actor controlled by active market participants-such as
the Board--enjoys Parker immunity only rf it satisfies two
requirements: "first that'the challenged restraint ... be
one clearly articulated and affirmatively expressed as
state policy,' and second that 'the policy . . be actively
supervised by the State."' FTC v. Phoebe Putney Health
System, lnc.,568 U. S. _, 

- 
(2013) (slip op., at 7) (quot-

tng California Retail Liquor Dealers Assn. v. Midcal Alu-
minum, lnc.,445 U. S. 97, 105 (1980). The parties have
assumed that the clear articulation requirement is satis-
fied, and we do the same. While North Carolina prohibits
the unauthorized practice of dentistry, however, its Act is
silent on whether that broad prohibition covers teeth
whitening, Here, the Board did not receive active super-
vision by the State when it interpreted the Act as ad.
dressing teeth whitening and when it enforced that policy
by issuing cease-and-desist letters to nondentist teeth
whiteners

A
Although state-action immunity exists to avoid conflicts
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between state sovereignty and the Nation's commitment to
a policy of robust competition, Porker immunity is not
unbounded. "[G]iven the fundamental national values of
free enterprise and economic competition that are embod-
ied in the federal anti.trust laws, 'state action immunity is
disfavored, much as are repeals by implication."' Phoebe
Putney, supra, at 

- 
(slip op., at 7) (quoting Ticor, supro,

at 636).
An entity may not invoke Parker immunity unless the

actions in question are an exercise of the State's sovereign
power. See Columbia v. Omni Outdoor Aduertising, Inc.,
499 U. S. 365, 374 (1991). State legislation and "deci-
sion[s] of a state supreme court, acting legrslatively rather
than judicially," will satisfy this standard, and "ipso facto
are exempt from the operation of the antitrust laws" be-
cause they are an undoubted exercise of state sovereign
authority, Hoouer, supra, at 567-568.

But while the Sherman Act confers immunity on the
States' own anticompetitive policies out of respect for
federalism, it does not always confer immunity where, as
here, a State delegates control over a market to a non-
sovereign actor. See Parker, supra, at 351 ("[A] state does
not give immunity to those who violate the Sherman Act
by authorizing them to violate it, or by declaring that their
action is lawful'). For purposes of Parker, a nonsovereign
actor is one whose conduct does not automatically quahfy
as that of the sovereign State itself. See Hoouer, supra, at
567-568. State agencies are not simply by their govern'
mental character sovereign actors for purposes of state-
action immunity. See Gold,farb v. Virginia State Bar, 427
U. S. 773, 791 (1975) ("The fact that the State Bar is a

state agency for some limited purposes does not create an
antitrust shield that allows it to foster anticompetitive
practices for the benefit of its members"). Immunity for
state agencies, therefore, requires more than a mere fa-
cade of state involvement, for it is necessary in light of
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Parker's rationale to ensure the States accept politrcal
accountability for anticompetitive conduct they permit and
control. See Ticor,504 U. S., at 636.

Limits on state-action immunity are most essential
when the State seeks to delegate its regulatory power to
active market participants, for established ethical stand-
ards may blend with private anticompetitive motives in a
way difficult even for market participants to discern. Dual
allegiances are not always apparent to an actor. In conse-
quence, active market participants cannot be allowed to
regulate their own markets free from antitrust account-
ability. See Midcal, supra, at 106 ("The national policy in
favor of competition cannot be thwarted by casting [a]
gauzy cloak of state involvement over what is essentially a

private price-fixing arrangement")- Indeed, prohibitions
against anticompetitive self-regulation by active market
participants are an axiom of federal antitrust policy. See,

e.9., Allied Tube & Conduit Corp. v. Indian Head, Inc., 486
U. S. 492, 501 (1988); Hoouer, supra, at 584 (Stevens, J.,
dissenting) ("The risk that private regdation of market
entry, prices, or output may be designed to confer monop-
oly profits on members of an industry at the expense of the
consuming public has been the central concern of. . . our
antitrust jurisprudence"); see also Elhauge, The Scope of
Antitrust Process, 104 Harv. L. Rev. 667, 672 (1991). So it
follows that, rnder Parker and the Supremacy Clause, the
States' greater power to attain an end does not include the
lesser power to negate the congressional judgment embod-
ied in the Sherman Act through unsupervised delegatrons
to active market participants. See Garland, Antrtrust and
State Action: Economic Efficiency and the Political Pro-
cess, 96 Yale L. J. 486, 500 (1986)

ParAer immunity requires that the anticompetitive
conduct of nonsovereign actors, especially those author-
ized by the State to regulate their own profession, result
from procedures that suffice to make it the State's own.
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See Goldfarb, supra, at 790; see also 1A P. Areeda & H.
Hovencamp, Antitrust Law 11226, p. 180 (4th ed. 2013)
(Areeda & Hovencamp). The question is not whether the
challenged conduct is efficient, well-functioning, or wise.
See Ticor, suprd, at 634-635. Rather, it is "whether anti-
competitive conduct engaged in by [nonsovereign actors]
should be deemed state action and thus shielded from the
antitrust laws." Patrick v. Burget, 486 U. S. 94, 100
(1e88).

To answer this question, the Court applies the two-part
test set forth tn California Retail Liquor Dealers Assru. v.
Midcal Aluminum, Inc., 445 U. S. 97, a case arising from
California's delegation of price-fixing authority to wine
'merchants. IJnder Midca\ "[a] state law or regulatory
scheme cannot be the basis for antitrust immunity unless,
first, the State has articulated a clear policy to allow the
anticompetitive conduct, and second, the State provides
active supervision of [the] anticompetitive conduct." Ticor,
supra, at 637 (citine MidcaL, supra, at 105).

Midcal's clear articulation requirement is satisfied
"where the displacement of competition [is] the inherent,
logical, or ordinary result of the exercise of authority
delegated by the state legislature. In that scenario, the
State must have foreseen and implicitly endorsed the
anti.competitive effects as consistent with its policy goals."
Phoebe Putney, 568 U. S., at 

- 
(slip op., at 11). The

active supervision requirement demands, inter alia, "that
state officials have and exercise power to review particular
anticompetitive acts of private parties and disapprove
those that fail to accord with state policy." Patrick, supra,
U. S., at 101.

The two requirements set forth in Midcal provide a

proper analytical framework to resolve the ultimate ques-
tion whether an anticompetitive policy is indeed the policy
of a State. The first requirement----clear articulation-
rarely will achieve that goal by itseli for a policy may
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satisfy this test yet sti1l be deflrned at so high a level of
generality as to leave open critical questions about how

and to what extent the market should be regulated. See

Ticor, supra, ai 636-637. Entities purporting to act under
state authority might diverge from the State's considered
rlefinition of the public good. The resulting asymmetry
between a state policy and its implementation can invite
private self-deaiing. The second Midcol requirement-
active supervision-seeks to avoid this harm by requiring
the State to review and approve interstitial policies made

by the entity claiming immunitY.
Midcal's supervision rule "stems from the recognition

that '[w]here a private party is engaging rn anticompeti-
tive activity, there is a real danger that he is acting to
further his own interests, rather than the governmental

interests of the State."' Patrich, supra, at 100. Concern

about the private incentives of active market participants
animates Midcal's supervision mandate, which demands
"realistic assurance that a private party's anticompetitive
conduct promotes state policy, rather than merely the
party's individual i.nterests." Patrick, supra, at 70L

B

In determining whether anticompetitive policies and

conduct are indeed the action of a State in its sovereign
capacity, there are instances in which an actor can be

excused ftom Midcal's active supervision requirement. In
Hallie v. Eau Claire, 4?1 U. S. 34, 45 (1985), the Court
held municrpalities are subject exclusively to Midcal's
"'ciear articulation"' requiement. That rule, the Court
observed, is consistent with the objective of ensuring that
the policy at issue be one enacted by the State itself.
Hallie explained, that "[w]here the actor is a municipality,
there is little or no danger that it is involved in a private
price-fixing arrangement. The only real danger is that it
will seek to further purely parochial public interests at the
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expense of more overriding state goaIs." 477 U. 5., at 47 .

Hallie fiirther observed that municipalities are electorally
accountable and lack the kind of privaie incentives charac-
teristic of active participants in the market. See id., at 45,
n.9. Critically, the municipality rn Hallie exercised a
wide range of governmental powers across different eco-
nomic spheres, substantially reducing the risk that it
would pursue private interests while regulating any single
field. See ibid. That llallie excused municipalities from
Midcal's supervision rule for these reasons all but con-
firms the rule's applicability to actors controlled by active
market participants, who ordinanly have none of the
features justifyrng the narow exception Ilollie identified.
See 471 U. S., at 45.

Following Goldfarb, Midcal, and Hallie, which clanfred
the conditions under which Parker immtnity attaches to
the conduct of a nonsovereign actor, the Cotrl in Colum-
bia v. Omni Outdoor Aduertising, Inc., 499 U. S. 365,
addressed whether an otherwise immune entity could lose
immunity for conspiring with private parties. In Omni, an
aspiring billboard merchant argued that the city of Co-
Iumbia, South Carolina, had violated the Sherman Act-
and forfeited its Parher immunity-by anticompetitively
conspiring with an established local company in passing
an ordinance restricting new billboard construction. 499
U. S., at 367-368. The Court disagreed, holding there is
no "conspiracy exception" to Parker. Omni, supra, at374.

Omni,llke the cases before it, recognized the importance
of drawing a line "relevant to the purposes of the Sherman
Act and of Parher: prohibiting the restriction of competi-
tion for private gain but permitting the restriction of
competition in the public interest." 499 U. S., at 378. In
the context of a municipal actor which, as in Hallie, exer-
cised substantial governmental powers, Omzi rejected a
conspiracy exception for "corruption" as vague and un-
workable, since "virtually all regulation benefits some
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segments of the society and harms others" and may in that
sense be seen as "'corrupt.'" 499 U S, at 377. Omni also

rejected subjective tests for corruption that would force a
"deconstruction of the governmental process and probing

of the official 'intent' that we have consistently sought to
avoid." lbid. Thus, whereas the cases preceding it ad'
dressed the preconditions of Parker immunity and en-

gaged in an objective, ex ante inqttiry into nonsoverei.gn

actors' structure and incentives, Omnt made clear that
recipients of immunity will not lose it on the basis of
ad hoc and erpos, questioning of their motives for making
particular decisions.

Omnl's holding makes it all the more necessary to en'
sure the conditions for granting immunity are met in the
first place. The Court's two state-action immunity cases

decrded after Omni reirforce this point. ln Ticor the Court
affirmed that Midcal's limits on delegation must ensure

that "[a]ctual state involvement, not deference to private
price-fixing arrangements under the general auspices of
state law, is the precondition for immunity from federal
law." 504 U. S., at 633. And in Phoebe Putney the Cottt
observed that Midcal's active supervision requirement, in
particular, is an essential condition of state-action immun'
ity when a nonsovereign actor has "an incentive to pursue

[its] own self-interest under the guise of impiementing
state policies." 568 U. S., at 

- 
(slip op., at 8) (quoting

Hallie, supra, at 46-47). The lesson is clear: Midcal's
active supervision test is an essential prerequisite of
Porker immunity for any nonsovereign entity-public or
private----controlled by active market participants.

C

The Board argues entities designated by the States as

agencies are exempt from Midcal's second requirement.
That premise, howevet, cannot be reconciled with the
Court's repeated conclusion that the need for supervision
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turns not on the formal designation given by States to
regulators but on the risk that active market participants
will pursue private interests in restraining trade.

State agencies controlled by active market participants,
who possess singularly strong p vate interests, pose the
very risk of self-dealing Midcal's supervision requirement
was created to address. See Areeda & Hovencamp fl227,
at 226. This conclusion does not question the good faith of
state officers but rather is an assessment of the structural
risk of market participants' confusing their own interests
with the State's policy goals. See Patrick, 486 U. S., at
100- 101 .

The Court applied this reasoning to a state agency in
Goldfarb. There the Court denied immunity to a state
agency (the Virginia State Bar) controlled by market
participants (lawyers) because the agency had 'Joined in
what is essentially a private anticompetitive activity" for
"the benefit of its members." 427U. S., at 791, 792. This
emphasis on the Bar's prl.vate interests explains why
Goldfarb, though it predates Midcal, considered the lack
of supervision by the Virgrnia Supreme Court to be a
principal reason for denying immunity. See 421 U. S., at
791; see also Hoooer,466 U. S., at 569 (emphasizing lack
of acti.ve supervision in Goldfarb); Bates v. State Bar of
Ariz., 433 U. S. 350, 361-362 (1977) (granting the Arizona
Bar state-action immunity partly because its "rules are
subject to pointed re-examination by the policymaker").

Whlle Hallie stated "it is likely that active state super-
vision would also not be required" for agencies, 471 U. S.,
at 46, n. 10, the entity there, as was later the case in
Omni, was an electorally accountable municipality with
general regulatory powers and no private price-fixing
agenda. In that and other respects the muni.cipality was
more like prototypical state agencies, not specialized
boards dominated by active market participants. In im-
portant regards, agencies controlled by market partici-
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pants are more similar to private trade associations vested

by States with regulatory authority than to the agencies

Ilallie considered. And as the Court observed three years

aftet Hallie, "[t]here is no doubt that the members of such

associations often have economic incenti.ves to restrain
competition and that the product standards set by such

associations have a serious potential for anticompetitive
harm;' Allied Tube, 486 U. S., at 500. For that reason,

those associations must satisfy MJ dcal's acttve supervision
standard. See Midcal,445 U. S, at 105-106.

The similarities between agencies controlied by active
market participants and private trade associations are not
ehminated simply because the former are given a formal
designation by the Staie, vested with a measute of gov-

ernment power, and required to follow some procedural
rules. See Hallie, supra, at 39 (rejecting "purely formalis-
tic" analysis). Porker immunity does not derive from
nomenclature alone. When a State empowers a group of
active market participants to decrde who can participate
in its market, and on what terms, the need for superwision
is manifest. See Areeda & Hovencamp 11227, at 226 The
Court holds today that a state board on which a control-
ling number of decisionmakers are acti.ve market partici'
pants in the occupation the board regulates must satisfy
Midcal's active supervision requirement in order to invoke
state-action antitrust immunity.

D

The State argues that allowing this FTC order to stand
will discourage dedicated citizens from serving on state
agencies that regulate their own occupation. If this were

so-and, for reasons to be noted, it need not be so-there
would be some cause for concern. The States have a sov-

ereign interest in structuring their governments, see

Gregory v. Ashcroft,501 U. S. 452, 460 (1991), and may

conclude there are substantial benelits to staffing their
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agencies with experts in complex and technical subjects,
see Southern Motor Carriers Rate Conference, Inc. v. United
Slates, 477 U. S. 48, 64 (1985). There is, moreover, a long
tradition of citizens esteemed by their professional col-
leagues devoting time, energy, and talent to enhancing the
digmty of their calling.

Adherence to the idea that those who pursue a calling
must embrace ethical standards that derive from a duty
separate from the dictates of the State reaches back at
least to the Hippocratic Oath. See generally S. Miles, The
Hippocratic Oath and the Ethics of Medicine (200a). In
the United States, there is a strong tradition of profes,
sional self-regulation, particularly with respect to the
development of ethical rules. See generally R. Rotunda &
J. Dzrenkowski, Legal Ethics: The Lawyer's Deskbook on
Professional Responsibility (201a); R. Baker, Before Bio-
ethics: A History of American Medical Ethics From the
Colonial Period to the Bioethics Revolution (2013). Den-
tists are no exception. The American Dental Association,
for example, in an exercise of "the privilege and obhgation
of self.government," has "call[ed] upon dentists to follow
high ethical standards," including "honesty, compassion,
kindness, rntegrity, fairness and charity." American
Dental Association, Principles of Ethics and Code of Pro-
fessional Conduct 3-4 (2012). State laws and institutions
are sustained by this tradition when they draw upon the
expertise and commitment of professionals.

Today's holding is not inconsistent wrth that idea. The
Board argues, however, that the potential for money dam-
ages will discourage members of regulated occupations
from participating in state government. Cf. Filarshy v.
Dplia, 566 U. S. _. _ l20l2t (slip op.. at 12) rwarning
in the context of civil rights suits that the "the most tal-
ented candidates will decline public engagements if they
do not receive the same immunity enjoyed by their public
employee counterparts"). But this case, which does not
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present a claim for money damages, does not offer occasion

to address the question whether agency officials, including
board members, may, under some circumstances, enjoy
immunity from damages liability, See Goldfarb,421 U. S.,

at 792, n.22; see aiso Brief for Respondent 56. And, of
course, the States may provide for the defense and indem-
nification of agency members in the event of litigation.

States, furthermore, can ensure Porher immunity is
available to agencies by adopting clear policies to displace
competition; and, if agencies controlled by active market
participants interpret or enforce those policies, the States
may provide active supervision. Precedent confrrms this
principle. The Court has rejected the argument that it
would be unwise to apply the antitrust laws to professional
regulation absent compliance with the prerequisites for
invoking Porfter immunity:

"[Respondents] contend that effective peer review is
essential to the provision of quality medical care and
that any threat of antitrust liability will prevent phy-
sicians from particrpating openly and actively in peer-
review proceedings. This argument, however, essen-

tially challenges the wisdom of applying the antitrust
laws to the sphere of medical care, and as such is
properly directed to the legislative branch. To the ex-
tent that Congress has declined to exempt medical
peer review from the reach of the antitrust laws, peer

review is immune from antitrust scrutiny only if the
State effectively has made this conduct its own." Por-
rick, 486U . S. at 105-106 (footnote omitted).

The reasoning of Patrick v. Burget applies to this case
with full force, particularly in light of the risks licensing
boards dominated by market participants may pose to the
free market. See generally Edlin & Haw, Cartels by An'
other Name: Should Licensed Occupations Face Antitrust
Scrutiny? 162 U. Pa. L- Rev. 1093 (2014).
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E

The Board does not contend in this Court that its anti,
competitive conduct was actively supervised by the State
or that it should receive Porfter immunity on that basis.

By statute, North Carolina delegates control over the
practice of dentistry to the Board. The Act, however, says
nothing about teeth whitening, a practice that did not
exist when it was passed. After receiving complaints from
other dentists about the nondentists' cheaper services, the
Board's dentist members-some of whom offered whiten-
ing services-acted to expel the dentists' competitors from
the market. In so doing the Board relied upon cease-and.
desist letters threatening criminal liability, rather than
any of the powers at its disposal that would invoke over-
sight by a polrtically accountable official. With no active
supervision by the State, North Carolina officials may well
have been unaware that the Board had decided teeth
whitening constitutes "the practice of dentistry" and
sought to prohibit those who competed against dentists
from participating in the teeth whitening market. Whether
or not the Board exceeded its powers under North Carolina
law, cf. Omni,499 U. S., at 37l-372, there is no evidence
here of any decision by the State to initiate or concur with
the Board's actions against the nondentists.

IV
The Board does not claim that the State exercised ac-

tive, or indeed any, supervision over its conduct regarding
nondentist teeth whiteners; and, as a result, no specific
supervisory systems can be reviewed here. It suffices to
note that the inquiry regarding active supervision is flexi-
ble and context-dependent. Active supervision need not
entail day-to-day involvement in an agency's operations or
micromanagement of its every decision. Rather, the ques-
tion is whether the State's review mechanisms provide
"realistic assurance" that a nonsovereign actor's anticom-
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petitive conduct "promotes state policy, rather than merely
the party's indirridual interests." Patrick, supra, at 100-
101; see also Ticor,5O4 U. S., at 639-640.

The Court has identified only a few constant require-
ments of active supervision: The supervisor must review
the substance of the anticompetitive decision, not merely
the procedures foilowed to produce lt, see Patrich, 486

U. S., at 102-103; the supervisor must have the power to
veto or modify particular decisions to ensure they accord
with state policy, see ibid., and the "mere potential for
state supervision is not an adequate substitute for a deci'
sion by the State," Ticor, supra, at 638. Further, the state
supervisor may not itself be an active market participant.
In general, howevet, the adequacy of supervision other-
wise will depend on all the circumstances of a case.

The Sherman Act protects competition while also re'
specting federalism. It does not authorize the States to
abandon markets to the unsupervised control of active
market participants, whether trade associations or hybnd
agencies. If a State wants to rely on active market partic-
ipants as regulators, it must provide active supervision if
state-action imrnunity under Porker is to be invoked.

The judgment of the Court of Appeals for the Fourth
Circuit is affirmed.

It is so ordered.
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JUSTICE ALITO, With WhOM JUSTICE SCALIA ANd JUSTICE
THoMAS join, dissenting.

The Court's decision in this case is based on a serious
misunderstanding of the doctrine of state-action antitrust
immunity that this Court recognized more than 60 years
ago i\ Parher v. Brown,317 U. S. 341 (1943). In Parker,
the Court held that the Sherman Act does not prevent the
States from continuing their age-old practice of enacting
measures, such as licensing requirements, that are de-
signed to protect the public health and welfare. 1d., at
352. The case now before us involves precisely this type of
state regu la tion-North Carolina's laws governing the
practice of dentistry, which are administered by the North
Carolina Board of Dentai Examiners (Board).

Today, however, the Court takes the unprecedented step
of holding that Parher does not apply to the North Caro-
lina Board because the Board is not structured in a way
that merits a good-government seal of approval; that is, it
is made up of practicing dentists who have a financiai
incentive to use the licensing laws to further the financial
interests of the State's dentists. There is nothing new
about the structure of the North Carolina Board. When
the States first created medical and dental boards, well
before the Sherman Act was enacted, they began to staff



2 NORTH CAROLINA STATE BD. OF DENTAL
EXAMINERS u FIC
ALITo, J., dissenting

them in this way.l Nor is there anything new about the
suspicion that the North Carolina Board-in attempting to
prevent persons other than dentists from performing
teeth-whitening procedures-was serving the interests of
dentists and not the public. Professionai and occupational
licensing requirements have often been used in such a
way.2 But that is not what Parker immunity is about.
Indeed, the very state program involved in that case was
unquestionably designed to benefrt the regulated entities,
California raisin growers.

The question before us is not whether such programs
serve the public interest. The question, instead, is whether
this case is controlled by Parher, and the answer to that
question is clear. Under Parher, the Sherman Act (and
the Federal Trade Commission Act, see FTC v. Ticor TitLe
Ins. Co.,504 U. S. 621. 635 (1992)) do not apply to state
agencies; the North Carolina Board of Dental Examiners
is a state agency; and that is the end of the matter. By
straying from this simple path, the Court has not only
distorted Parher: it has headed into a morass. Determin-
ing whether a state agency is structured in a way that
mrlitates against regulatory capture is no easy task, and
there is reason to fear that today's decision will spawn
confusion. The Court has veered off course, and therefore
I cannot go along.

IS. White, History of Oral and Dental Scrence in America 19?-
214 (7876) (detailing earliest American legulations of the practice of
dentistry).

2See, e g., R. Shrylock, Medical Licensing in America 29 (1967) (Shry-
lock) (detaiLng the dete oration of licensing regimes in the mid'1gth
century, in part out of concerns about restlaints on trade); Gellhorn,
The Abuse of Occupational Licensing, 44 U. Chi. L Rev. 6 (1976);
Shepard, Licensing Restrictions and the Cost of Dental Care, 21 J. Law
& Econ 187 (1978)
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l
In order to understand the nature of Parker state-action

immunity, it is helpful to recall the constitutional land-
scape in 1890 when the Sherman Act was enacted. At
that time, this Court and Congress had an understanding
of the scope of federal and state power that is very differ-
ent from our understanding today. The States were un-
derstood to possess the exclusive authority to regulate
"their purely internal affairs." trelsy v. Hardin, 135 U. S.

LOO, 122 (1890). In exercising their police power in this
area, the States had long enacted measures, such as price
controls and licensing requirements, that had the effect of
restraining trade.3

The Sherman Act was enacted pursuant to Congress'
power to regulate interstate commerce! and in passing the
Act, Congress wanted to exercise that power "to the ut-
most extent." United States v. South-Eastern Underwrit-
ers Assn., 322 U. S. 533, 558 (1944). But in 1890, the
understanding of the commerce power was far more lim-
rted than it is today. See, e.9., Kid,d, v. Pearson, 128 U. S.

1, 17-18 (1888). As a result, the Act did not pose a threat
to traditional state regulatory activity.

By 1943, when Parher was decided, however, the situa-
tion had changed dramatically. This Court had held that
the commerce power permitted Congress to regulate even
local activity if it "exerts a substantial economic effect on
interstate commetce." Wickard v. Filburn,317 U. S. 111,
725 (7942). This meant that Congress could regulate
many of the matters that had once been thought to fall
exclusively within the jurisdiction of the States. The new
interpretation of the commerce power brought about an
expansion of the reach of the Sherman Act. See Hospital

sSee Handlet, The Current Attack on the Parher v. Brouz State
Action Doctrine, 76 Colum. L. Rev. 1, 4-6 (1976) (collecting cases).
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Building Co. v. Trustees of Rer Hospital, 425 U. S. 738,

7 43, n. 2 (1976) ("[D]ecisions by this Court have permitted
the reach of the Sherman Act to expand along with ex-

panding notions of congressional power"). And the ex-

panded reach of the Sherman Act raised an important
question. The Sherman Act does not expressly exempt
States from its scope. Does that mean that the Act applies
to the States and that it potentially outlaws many tradi-
tional state regulatory measures? The Court confronted
that question in Porfter.

ln Parher, a raisin producer challenged the California
Agricultural Prorate Act, an agricultural price support
program. The California Act authorized the creation of an

Agdcultural Prorate Advisory Commission (Commission)
to establish marketing plans for certain agricultural com-

modrties within the State. 317 U. S., at 346 347. Raisins
were among the regulated commodities, and so the Com-
mission established a marketing program that governed

many aspects of raisin sales, including the quality and
quantity of raisins so1d, the timing of sales, and the price
at which raisins were soid. Id-, at 347-348. The Parher
Court assumed that this program would have violated "the
Sherman Act if it were organized and made effective solely
by virtue of a contract, combination or conspiracy of pri-
vate persons," and the Court also assumed that Congress
could have prohibited a State from creating a program like
California's if it had chosen to do so. 1d., at 350. Never-
theless, the Court concluded that the California program
did not violate the Sherman Act because the Act did not
circumscribe state regulatory power. Id., at 351.

The Court's holding in Parker was not based on either
the language of the Sherman Act or anything ln the legis-
Iative history affirmatively showing that the Act was not
meant to apply to the States. Instead, the Court reasoned
that "[i]n a dual system of government in which, under the
Constitution, the states are sovereign, save only as Con-
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gress may constitutionally subtract from their authority,
an unexpressed purpose to nullify a state's control over its
officers and agents is not lightly to be attributed to Con-
gress." 317 U. S., at 351. For the Congress that enacted
the Sherman Act in 1890, it would have been a truly radi-
cal and almost certainly futile step to attempt to prevent
the States from exercising their traditional regulatory
authority, and the Porker Court refused to assume that
the Act was meant to have such an effect.

When the basis for l}:-.e Parher state-action doctrine is
understood, the Court's error in this case is plain. In
1890, the regulation of the practice of medicine and den-
tistry was regarded as falling squarely within the States'
sovereign police power. By that time, many States had
established medical and dental boards, often staffed by
doctors or dentists,a and had given those boards the au-
thority to confer and revoke licenses.s This was quintes-
sential police power legrslation, and although state laws
were often challenged during that era under the doctrine
of substantive due process, the licensing of medicai profes-
sionals easily survived such assaults. Just one year before
the enactment of the Sherman Act, in Dent v. West Vir-
ginia, 129 U. S. 114, 128 (1889), this Court rejected such a
challenge to a state 1aw requiring all physicians to obtain
a certificate from the state board of health attestlng to
their qualrfications. And tn Hawker v. New York, 770
U. S. 189, 192 (1898), the Court reiterated that a law

4 Shrylock 54-55; D. Johnson and H. Chaudry, Medical Licensing ald
Disciplire in Anerica 23-24 (2012).

6lrt Hawker v. New York, 170 U. S. 189 (1898), the Court cited state
laws authorizing such boards to refuse or revoke medical licenses. 1d.,
at 191-193, n. 1. See also Douglas v.. Noble,261 U. S. 165, 166 (1923)
('In 1893 the legislature of Washington provided that only licensed
persons should practice dentistry'' and "vested the authority to license
in a board of examiners, consistiag of five practicing dentists').
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specifying the qualifications to practice medicine was
clearly a proper exercise of the police power' Thus, the
North Carolina statutes establishing and specifying the
powers of ihe State Board of Dental Examiners represent
precisely the kind of state regulation that t}:,.e Parker
exemption was meant to immunize.

II
As noted above, the only question in this case is whether

the North Caroli.na Board of Dental Examiners is reaIly a
state agency, and the answer to that question is clearly
yes.

. The North Carolina Legislature determined that the
practice of dentistry "affectfs] the public health, safetv
and welfare" of North Caroli.na's citizens and that
therefore the profession should be "subject to regula-
tion and control in the public interest" in order to en'
sure "that only qualified persons be permitted to
practice dentistry in the State." N. C. Gen. Stat. Ann.

S90-22(a) (2013).
. To further that end, the legislature created the North

Carolina State Board of Dental Examiners "as the
agency of the State for the regulation of the practice
of dentistry in th[e] State." 590-22&).

. The legislature specfied the membership of the
Board. $90-22(c). It defined the "practice of dentis-
try," $90-29(b), and it set out standards for licensing
practitioners, $90-30. The legislature also set out
standards under which the Board can initiate disci'
plinary proceedings against licensees who engage in
certain improper acts. S9G-41(a).

. The legislature empowered the Board to "maintain an

action in the name of the State of North Carolina to
perpetuaily enjoin any person from ... unlawfully
practicing dentistry." $90-a0.1(a). It authorized the
Board to conduct investigations and to hire lega1
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counsel, and the legslature made any "notice or
statement of charges against any licensee" a public
record under state law. SS 90-at(d)-(g).

. The legrslature empowered the Board "to enact rules
and regulations governing the practice of dentrstry
within the State," consistent with relevant sLatutes.
590-48. It has required that any such rules be in-
cluded rn the Board's annual report, whrch the Board
must file with the North Carolina secretary of state,
the state attorney general, and the legislature's Jotrt
Regulatory Reform Committee. $938-2. And if the
Board fails to file the required report, state law de-
mands that it be automatically suspended until it
does so. lbld.

As this regulatory regime demonstrates, North Caro-
lina's Board of Dental Examiners is unmistakably a state
agency created by the state legislature to serve a pre,
scribed regulatory purpose and to do so using the State's
power in cooperation with other arms of state government.

The Board is not a private or "nonsovereign" entity that
the State of North Caroltna has attempted to immunize
from federal antitrust scrutiny. Parker made it clear that
a State may not "'give immunity to those who violate the
Sherman Act by authorizing them to violate it, or by de.
claring that their action is lawful."' Ante, at 7 (quoting
Parker, 3),7 U. S., at 351). When tine Parher Court disap-
proved of any such attempt, it cited Northern Securities
Co. v. United. States,793 U. S. 192 (190a), to show what it
had in mind. In that case, the Court held that a State's
act of chartering a corporation did not shield the corpora-
tion's monopolizing activities from federal antitrust law.
Id., at 344-345. Nothing similar is involved here. North
Carolina did not authorize a private entity to enter into an
anticompetitive arrangemen| rather, North Carolina
created a state agency and gave that agency the power to
regulate a particular subject affecting public health and
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safety.
Nothing in Parker supports the type of inquiry that the

Court now prescribes. The Court crafts a test under which
state agencies that are "controlled by active market partic-
ipants," ante, at 12, must demonstrate active state super'
vision in order to be immune from federal antitrust law.
The Court thus treats these state agencies like private
entities. But tn Parher, the Court did not examine the
structure of the California program to determine if it had
been captured by private interests. If the Court had done
so, the case would certainly have come out differently,
because California conditioned its regulatory measures on
the participation and approval of market actors in the
relevant industry.

Establishing a prorate marketing plan under Califor'
nia's law first required the petition of at least 10 producers
of the particular commodity. Parker,3L7 U. S., at 346. If
the Commission then agreed that a marketing plan was
warranted, the Commission would "select a program
committee from among nominees chosen by the qualified
producers." Ibid. (emphasis added). That committee
would then formulate the proration marketing program,
which the Commission could modify or approve. But even

after Commission approval, the program became law (and
then, automatically) only if it gained the approval of 65
percent of the relevant producers, representing at least 51

percent of the acreage of the regulated crop. Id., at 347.

This scheme gave decisive power to market participants.
But despite these aspects of the California prograrr,, Par-
ker held that California was acting as a "sovereign" when
it "adopt[ed] and enforc[ed] the prorate program." 1d, at
352. This reasoning is irreconcilable with the Court's
today.

TI
The Court goes astray because it forgets the origin of the
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Parher doctrine and is misdirected by subsequent cases
that extended that doctrine (in certain circumstances) to
pri.vate entities. The Court requires the North Carolina
Board to satisfy the two-part test set out in California
Retail Liquor Dealers Assn. v. Midcal Aluminum, Inc., 445
U. S. 97 (1980), but the party claimrng Parher immunity i.n
that case was not a state agency but a private trade asso-
ciation. Such an entity is entitled to Parker immunity,
Midcal held,, only if the anticompetitive conduct at issue
was both "'clearly ariiculated"' and "'actively supervised
by the State itself."' 445 U. S., at 105. Those require-
ments are needed where a State authorizes private parties
to engage in anticompetitive conduct. They serve to iden-
tify those situations in which conduct by priuate parties
can be regarded as the conduct of a State. But when the
conduct in question is the conduct of a state agency, no
such inquiry is required.

This case falls into the latter category, and therefore
Midcal is inapposite. The North Carolina Board is not a
private trade association. It is a state agency, created and
empowered by the State to regulate an industry affecting
public health. It would not exist if the State had not
created it. And for purposes of Parher, its membership is
irrelevant; what matters is that it rs part of the govern-
ment of the sovereign State of North Caro1ina.

Our decision in Hallie v. Eau Claire, 471 U. S. 34 (1985),
which involved Sherman Act claims against a municipal-
ity, not a State agency, is similarly inapplicable. In llol-
lie, the plaintiff argued that the two-pronged Midcal test
should be applied, but the Court disagreed. The Court
acknowledged that municipalities "are not themselves
sovereign." 471 U. S., at 38. But recognizing that a munic-
ipality is "an arm of the State," id., at 45, the Court held
that a municipality should be required to satisfy only the
first prong of l}l.e Midcal test (requiring a clearly articu-
lated state policy), 471 U. S., at 46. That municipahties
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are not sovereign was critical to our analysis in Hallie,
and thus that decisron has no application in a case, like
this one, involving a state agency.

Here, however, the Court not only disregards the North
Carolina Board's status as a full-fledged state agency; it
treats the Board less favorably than a municipality. This
is puzzling. States are sovereign, Northern Ins. Co- of
N. Y. v. Chatham. county,547 u. s. 189, 193 (2006), and
California's sovereignty provided the foundation for the
decision in Parher, suprd, at 352. Municipalities are not
sovereign. Jinhs v. Richland County, 538 U. S. 456, 466
(2003). And for this reason, federal law often treats mu-
nicipalities differently from States. Compare Willv. Mich-
igan Dept. of State Police, 491 U. S. 58, 71 (1989)
("[N]either a State nor its officials acting it their official
capacities ate 'persons' under [42 U. S. C.] $1983"), with
Monell v. City Dept. of Social Serus., Neu York, 436 U. S.

658, 694 (1978) (municipalities liable under $1983 where
"execution of a government's policy or custom ... inflicts
the injury").

The Court recognizes that municipalities, although not
sovereign, nevertheless benefit from a more lenient stand'
ard for state-actron immunity than private entities. Yet
under the Court's approach, the North Carolina Board of
Dentai Examiners, a full-fledged state agency, is treated
like a private actor and must demonstrate that the State
actively supervises its actions.

The Court's analysis seems to be predicated on an as-
sessment of the varying degrees to which a municipality
and a state agency like the North Carolina Board are
likely to be captured by private interests. But until today,
Porker immunity was never conditioned on the proper use
of state regulatory authority. On the contrary, \n Colum'
bia v. Omni Outdoor Ad.uertising, Inc., 499 U. S. 365
(1991), we refused to recognize an exception to Parker for
cases in which it was shown that the defendants had
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engaged in a conspiracy or corruption or had acted in a
way that was not in the pubhc interest. Id., aL 374. The
Sherman Act, we said, is not an anticorruption or good-
government statute. 499 U. S., at 398. We were unwilling
in Omni to rewrite Parker in order to reach the allegedly
abusive behavior of city officials. 499 U. S., at 374-379.
But that is essentially what the Coud has done here.

III
Not only is the Court's decision inconsistent with the

underlying theory of Parker; it will create practical prob,
lems and is likely to have far-reaching effects on the
States' regulation of professions. As previously noted,
state medical and dental boards have been staffed by
practitioners since they were first created, and there are
obvious advantages to this approach. It is reasonable for
States to decide that the individuajs best able to regulate
technical professions are practitioners with expertise in
those very professions. Staffing the State Board of Dental
Examiners wrth certified public accountants would cer.
tainly lessen the risk of actions that place the well-being of
dentists over those of the public, but this would also com-
promise the State's interest in sensibly regulating a tech-
nical profession in which 1ay people have little expertise.

As a result of today's decision, States may frnd it neces-
sary to change the composition of medical, dental, and
other boards, but it is not clear what sort of changes are
needed to satisfy the test that the Court now adopts. The
Court faults the structure of the North Carolina Board
because "active market participants" constitute "a control-
ling number of [the] decisionmakers," ante, at 74, but this
test raises many questions.

What is a "controlling number"? Is it a majority? And if
so, why does the Court eschew that term? Or does the
Court mean to leave open the possibility that something
less than a majority might suffice in particular circum-
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stances? Suppose that active market participants consti'
tute a voting bloc that is generally able to get its way?
How about an obstructionist minority or an agency chair
empowered to set the agenda or veto regulations?

Who is an "active market participant"? If Board mem-
bers withdraw from practice during a short term of service
but typically return to practice when their terms end, does

that mean that they are not active market participants
during their period of service?

What is the scope of the market in which a member may
not participate while serving on the board? Must the
market be relevant to the particular regulation being
challenged or merely to the jurisdiction of the entire agency?

Would the result in the present case be different if a

majority of the Board members, though practicing den-
tists, did not provide teeth whitening services? What if
they were orthodontists, periodontists, and the like? And
how much participation makes a person "active" in the
market?

The answers to these questions are not obvious, but the
States must predict the answers in order to make in-
formed choices about how to constitute their agencies.

I suppose that all this will be worked out by the lower
courts and the Federal Trade Commission (FTC), but the
Court's approach raises a more fundamental question, and
that is why the Court's inquiry should stop with an exam'
ination of the structure of a state licensing board. When
the Court asks whether market participants control the
North Carolina Board, the Court in essence is asking
whether this regulatory body has been captured by the
entities that it is supposed to regulate. Regulatory cap-

ture can occur in many ways.6 So why ask only whether

6See, e.g., R- Noll, Reforming Regulation 40-43,46 (i9?1); J. Wilson,

The Politics of Regulation 357-394 (1980). Indeed, it has even been



Cite asr 574 U. S _ (2015) 13

ALrTo, J., dissenting

the members of a board are active market participants?
The answer may be that determining when regulatory
capture has occu[ed is no simple task. That answer
provides a reason for relieving courts from the obiigation
to make such determinations at all. It does not explain
why it is appropriate for the Court to adopt the rather
crude test for capture that constitutes the holding of to-
day's decision.

IV
The Court has created a new standard for distinguish-

ing between private and state actors for purposes of fed-
eral antitrust immunity. This new standard is not true to
the Parker doctrine; it diminishes our traditional respect
for federalism and state sovereigrty; and it wiil be difficult
to apply. I therefore respectfully dissent.

charged that the tr'IC, which broughL this case, has been captured by
entities over which it has junsdiction See E. Cox, "The Nader Report"
on the Federal Trade Commission vii xiv (1969); Posner, Federal Trade
Commission, Chr L Rev 47,82-84 (1969).
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To: Pat Murdo
From: Julie Johnson
Re: AppropriatingEnterpriseFunds
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QUESTION PRESENTED AND BRIEF ANSWER

Recently, I was asked by the Legislative Fiscal Division whether monies in an enterprise fund

need to be appropriated by the Legislature. More specifically, the question focused on whether

the newly created enterprise fund for the Board of Public Accountants codified at section 3l -50-

209, MCA, needed to be appropriated under section 17-7-502, MCA.

Enterprise funds are a type of proprietary fund, and typically the Legislature does not appropriate

proprietary funds. However, as discussed below, in the case where the enterprise funds are being

used as part of a program that is not an enterprise function, I believe the enterprise funds need to

be appropriated, either in House Bill2 or under section 17-7-502, MCA'

LAW

Article VII, section 14, of the Montana Constitution provides that "[e]xcept for interest on the

public debt, no money shall be paid out of the treasury unless upon an appropriation made by law

and a warrant drawn by the proper officer in pursuance thereof' (emphasis added).

Section l7-8-101, MCA, further addresses the appropriation and disbursement of money from
the state treasury. Subsections (2) and (8) discuss enterprise funds:

(2) Subject to the provisions of subsection (8), money deposited in the enterprise fund
type . . . may be paid out of the treasury:
(a) by appropriation; or
(b) under general laws, or contracts entered into in pursuance of law, permitting the

disbursement if a subclass is established on the state financial system.

(8)
of a program that is not an enterprise or internal service function and that otherwise

requires an appropriation. An enterprise fund that is required by law to transfer money to

the general fund or to any other appropriated fund is subject to appropriation. The

payment of funds into an internal service fund must be authorized by law.

(Emphasis added). The emphasized language provides that enterprise funds that are not used as

part of a program that is an enterprise function requires an appropriation. One can reasonably

infer then that enterprise funds that are used as part ofa program that is an enterprise function
may not require an appropriation.



As pointed out in the Legislative Fiscal Division publication entitled State Finance, examples of
enterprise funds include the operation of the state liquor warehouse, the state lottery, and the
prison ranch. Funds that are received from the operation of the prison ranch may be used to
maintain the operations of the prison ranch, and they are not appropriated in HB 2 or under
section 77 -7 -502, MCA.I

ANALYSIS

During the 2015 legislative session, the Legislature passed HB 560, which created an enterprise
fund for the Board of Public Accountants. Section I of HB 560 has been codified at section 37-
50-209, MCA, and provides as follows:

37-50…209。 (Temporary)Enterprise fund.(1)There is an enterpHse fund,as dcsc面 bed in 17-2-102,
established fOr the usc ofthe board The money in the ftlnd is statutorily appropriated as provided in

17-7-502

(2)

(3)
pro宙面ons ofthe u面 ned investlnent programね r state funds

(4)The entelp面 se fund must retJn a cash reserve bJance of atleast 15%ofthe average ofthe last

3 years of revenuc as needed for operation ofthe board and llleasured on colmplction ofthc license renc、 val
cycle

(5)The enterp面 se fund mり notinclude money taken命 om the gencrd fllnd

ln this casc,according tO section 37-50… 209,Ⅳ ICノヘ,thc use ofthe enterprise funds is fOr
investmcnt in the Unifled lnvestmcnt Program(UIP)fOr sttte funds.I think it is unlikely that

invcsting through the UIP wOuld bc considcrcd as an cntcrprisc inction ofthe Board ofPublic

Accountants.Therefore,the Legislature correctly appropriated the enterprise fund in section 37-

50-209,MCA.

GENERAL CONCLUSION

In general, it is my preliminary conclusion that any board that establishes an enterprise fund
would still need to receive an appropriation if the fund is used to pay for an activity that is not
considered an enterprise function. Whether or not an activity is considered an enterprise function
would need to be considered on a case-by-case basis.

ClOl 06 6l O4jxqa

' l, u.us. in which "profits" in the enterprise funds are transferred to the general fund, such as the liquor
warehouse and the state lottery, the costs to run those programs must be appropriated as required under section l7-g-
10r(8), MCA.
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Washington State

Department of Licensing
Today's Topics

Department of Licensing's board
l   rnode:s: adv:sory and regu:atory boards
1 . Overview

Board authority
. Funding

. Staffing

(



Washington State

Department of Licensing
Other !icensing boards/commissions

Severa! state agencies either staff licensing
boards or are stand-alone !icensing entities,
includ ing:

. Board of Accountancy

. Department of Health

o Gambling Commission

. Office of the lnsurance Commissioner

. Department of Licensing



' Four advisory boards and commissions:
. Real Estate Commission
. Real Estate Appraisers Commission '

. Home lnspector Board Cosmetology, Barbering, Esthetics,
Manicuring, and Hair Design Advisory Board

Six regulatory boards:
. Washington Board for Architects
. Board of Registration for Professional Engineers & Land

Surveyors
. Funeral & Cemetery Board
. Geologist Licensing Board
. Board of Licensure for Landscape Architects
. Collection Agency Board

Washin$on State
Department of Licensing
Business & Professions Division Boards



Washington State

Department of Licensing
Business & Professions Division Boards

Licensee counts for advisory boards and

commissions:
. Rea! Estate Commission (4179 businesses;32,484

individuals)
. Real Estate Appraisers Commission ( 144 businesses; 2886

individuals)
. Home lnspector Board (816 individuals)
. Cosmetolog; Barbering, Esthetics, Manicuring, and Hair

Design Advisory Board (13,227 businesses, 64,253
individuals)

As of 7lll20l5



Washington State
Department of Licensing
Business & Professions Division Boards

Licensee counts for regulatory boards:
. Washington Board for Architects ( I 026 businesses, 5277

individuals)
. Board of Registration for Professional Engineers & Land

Surveyors ( I 657 business es;27,226 individuals)
. Funeral & Cemetery Board (478 businesses; I275 individuals)
. Geologist Licensing Board (2263 individuals)
. Board of Licensure for Landscape Architects (8 l4

individuals)
. Collection Agency Board (l 208 businesses)

As of 7/ l/20 I 5



Licensing

Washington State

DttPaFtment of

Board Appointments

Governor Appointed
Advisory
. Real Estate Com rission

Regulatory
. Architect Board
. Collection Agency Board
. Engineers & Land Surveyors

Board
. Funeral & Cemetery Board
. Landscape Architect Board

Director AoDointed
Advisory
. Real Estate Appraisers

Commission
. Home lnspector Board
. Cosmetology Board

Regulatory
' Geologist Licensing Board



Washington State

DepaFtment of Licensing

Board Funding

Appropriated
' Architect Board
. Collection Agency Boardl'
. Cosmetology Board *
. Engineers & Land Surveyors Board
. Home lnspector Board *
. Real Estate Commission
. Real Estate Appraisers Commission

Non-Appropriated
Geologist Licensing Board
Funeral & Cemetery Board
Landscape Architect Board

●
　
　
　
●
　
　
　
●

* Shared funding account:
division Ievel, fee-based



Washington State

DepaFtment of Licensing

Adviso ry Board Authority

r Governor- or director-appointed
! Board advises on scope and standards of

practice
. Rule-making authority is limited
o Disciplinary actions

" Escalate through division staff for negotiated settlements

" Hearings proceed to one of two separate courts depending
on nature of evidence

. Appeals go first to the director then to Superior Court



Washington State

Depart:■ent of Licensing

Adviso ry Board Authority

Discipli nary actions, conti nued:

|     ・  Nature ofthe ev:dence deternl:nes PrOCess:

!f it can be shown through paperwork ) Brief
Adiudicative Proceeding (Dept. of Licensing)

o lf it requires testimony ) Office of
Administrative Hearing (t"parate agency)

c App"als go first to the agency director then to
Superior Court



Washington State

Department of Licensing

Regulato ry Boards: General

Governor- or d i rector-appoi nted
Board and department each have
statutory authority
Board sets requirements for
" Entry into profession

" Scope of practice

" Standards of practice

specific

o Disciplinary actions escalate through a single
board member (case manager) to the full board



Washington State

DePaFtment of Licensing

Regulato ry Boards: Director Authority
(Funeral E》 irectors)RCVV i8。 39。 18: Powers and duties of directon

丁he director[ofthe Dept.of Licensing]shall have the following PowerS and
dutles:

r this chapter;

ired under this chapter;
f a Person who has been certified

Partment of social and health services as

ce」l「F[:|:I:L■ansactions of the

y out the duties of this chaPten

(CeO10giSt)RCW i8。 220.040 Directores authority.

丁he director[ofthe Dept.of Licensing]haS the following authorty in

酬:驀l謎:編競ュi淋:ぶ温鍔the bord



鶴 shintton State

DePaFtment of Licensing

Regulatory Boards: Board Auth ority
(Architect)RCVV i8。 08。 340 Board――Rules―Executive directon

(|)丁he board may adOpt such rules under chaPter手
`.|:｀

i R(EW as are necessary
for the PrOPer PerfOrmance ofits duties under this chaPten

(21鼻
:「

director sha‖ employ an executive director subleCt tO aPProVal by the

(Engineer)RCVV i8。 43。035 By:aw― Employee―Rule― Periodic
reports and rosten

}:撰 [tT%』:鍵 霊 記 :1焦躍 x:寵 出 ,塁l魚猟 [襦脂 :F:黒 Ttt°
d

record5,Publication of reports,code of ethics,and rosters,and adoption and use
of a seal.Four rYlembers of the board shaH constitute a quorun∩ for the conduct
of any business of the board。 丁he board may employ such persons as are
necessary to carry out its duties under this chapten lt rlnay adopt rules
reasonably necessary to adrlninister the provisions of this chaptentthe board sha‖
subrn:t to the gOvernor such per!odic reports as rnay be requ:redoA rosten
showing the names and Places of business of a‖ registered Professional engineers
and land surveyors rnay be published for distribution,upon request,to

l〔:1::註.al engineers and land surveyors registered under this chaPter and to



Washintton State

DepaFtment of Licensing

Regulato ry Boards: Board Authority
(Architect) RCM/ I 8.08.340 Board-Rules-Executive director.
(l)The board may adopt such rules under chapter ,.i',.. ii t RCW as are necessary
for the proper performance of its duties under this chapter.

(2) The director shall employ an executive director subiect to approval by the
board.

(Engineer) RCW I 8.43.03 5 Bylaws-Employees-Rules-Periodic
reports and roster.

establishing its organization and method
meetings, maintenance of books and
thics, and rosters, and adoption and use
ll constitute a quorum for the conduct

s as are

BllXi"in",,
s as may be required.A roster,
all registered professional engineers

distribution, upon request, to
s registered under this chapter and to
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Department of Licensing

Regulato ry Board Authority

Governor- or di rector-appointed

Board has rule-mal<ing authority

Board sets requirements for
o Entry into profession
o Scope of practice
o Standards of practice

Disciplinary actions escalate through a single
board member (case manager) to the full board



Washington State

DepaFtm9nt of Licens:ng

Regulato ry Board Authority

. Governor- or director-appointed

. Board has rule-malcing authority
o Board sets requirements for

o Entry into profession

o Scope of practice

o Standards of practice

o Disciplinary actions escalate through a single

board member (case manager) to the full board



VVhshington State

Depa rtrnent of Licensing
Regulato ry Boards: Disciplina ry ProcessBoards:Regulatory

Regulatory
authority.

Boards have full adiudicative

Must keep a separation of function between
. Disciplinary case evaluation
o Disciplinary case adiudication



Lshin瑠悔on State

DepaFtment of
Regulato ry Boards: DisciplinarY Process

Disciplinary Case Manager: one board member
who assists the staff and prosecutor
. Provides technical information about the profession

to help guide investigations
. Evaluates evidence
. Determines sanctions
o Participates in settlement neSotiations

. Testifies before the board during disciplinary
hearings

Licensing



馳 shingiton State

Department Of Licensing

Regulato ry Boards: Disciplinary Process

Separation of function helps maintain the
obiectivity of the board members who sit in
the adiudicative role for cases recommended
for closure with no action and those that
result in board orders



馳 shintton State

Department of
Attorney General

Advisor
One assigned attorney
from the Attorney
Generals Office
This attorney serves as

both advisor to the
board and prosecutor
for the board
Appellate process:

agency director, then
Superior Court
AAG costs billed to

ProSram

Regulatory
Iwo attorneys assigned from the
Attorney Generals Office:
Board advisor: attends meetings,
advises the board in matters not
tied to specific disciplinary action
Board prosecutor: advises

program staff and a board case

manager on specific disciplinary
cases; rePresents the board on

appeal s

Appellate process: the board, then

Superior Court
AAG costs billed to program



Washington State

DePartment of Licensing

Managing Boards - General

Staffing

Functional ized vs. program-based

Territ ory conflicts
Do s it matter whose license? vs.

Only 
^ 

licensed I fill in the profession

Role confusion
Regulator vs. industry

lmpact of national issues

] can do that.
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Questions?

Lorin Doyle, Admi nistrator

Regulatory Boards Section

Business & Professions Division
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Montana Speech-Language-Hearing Association Proposals for Laws/Rules
(sent by email from Abigail St. Lawrence) April 2016

Simplification and ease of access to application process:
Propose:

1) two year license renewal toalignwith reporting of 40CEU (Februarylof each odd numbered
year) instead of current one year renewal

2) separately list application fee (most states charge S75) (Rule 24.222.4011
3) prorate original license fee when halfway through license year
4) allow online application and online payment (at this time only renewal is paid online)
5) allow jurisprudence exam to be completed online
6) provide Jurisprudence exam information in one location online

Board configuration:
Propose:

Terms must be staggered so that no more than three terms end each year. One audiologist and one
speech pathologist are joining a board with an experienced member continuinB. (MCA 2-15-7739]|

Fee adjustments:
Propose:

1. Addition of specific date to 37-15-307 specifying when Board must issue public report on

website which determines yearly (two year) license change proposal. (2008-2009 and 2010-

2011 are currently the only Professional& Occupational Licensing Reports on website).

Current and projected budgets are not available on website

Fees collected for renewalwere double previous year. There was no advance communication with

licensees or a board meeting which could have provided an opportunity for questions. Since no minutes

are available online I cannot see where the Board voted on this increase.

Balances are not to exceed two times the board's annual appropriation level and are to be adjusted (do

we get a refund?) (37-1-101, f10)

2. Board shall propose, as part of annual budget request, an adjustment in the amount of each

fee that the board is authorized to collect.

a, Based upon the appropriation made and subject to the approval of (executive director) the
Board shall adjust its fees so that the revenue generated from the fees approximates its

direct and indirect costs. Fees remain in effect for the fiscal year for which the budget

applies.

b. Whenever moneys are appropriate to a board or commission for its activities for the prior

fiscal year unexpended, said moneys shall be made a part of the appropriation to such

board for the next fiscal year, and such amount shall not be raised from fees collected by

such board.

c. Yearly state audit completed by (date shall be made available on website to support board

recommended fees).
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Representative R)・ an lンvncll,Chair

Economic Atti、 intcrinl Collnlllittec

Montalla Lcgisiativc Sc「 viccs IDivisi011

P_0.Box 201706
11clcn■ Montana 59620-1706

REl   SB390-lI〕 teri,I Stlldy ol・ Dcpartrllol)t oi｀ Labor and lndi」 stら′Fees

f)ear Chairman l-ynch and Members of the llcononric AIJ'airs lnterim C.trrnmittee:

I previously provided a letter tt'r -l'our oomnrittee dated June 8, 2015. l"his letter scn'es as additional
infonnation aftcr havilg rcvie.rvcd docum€nl.s and tsstimonr' provldod to yotrr crunnrittce. 'l'lre additional
inlormation will provide the basis as to !vll), I bolio,c your oornmittsc slroLlld suppofi some levei of base

funding for the Board of Sanitarians.

CONSIDERA'f'IONS FORPROVIDING BASE FUNDING FOR THE BOARD OI{'iiANTTARIANS:

l. The Montana Lcgishture has dctntmined it is in the puhlic interest that sanitariens be
liccnscd.
・

1｀heヽlolltalla Lcgislaltirc l、 as dctcrinillじ d thattテle sanitariaTl profession is,o be liccilsed ftwr public

llealth and salew reasOns The legi、 iaalre has placed the nlll c()st of this professional iiccnsing

tipon tlle lice:lsees、 wit11 1lo 3ellet・ al fti:ld t1lollies a1located lo stlppolt this public P「 oteCtiOn. Jllst

because a profcssiot、  is sma‖ in ll、 inlber does llo〔 lTncan tllat the legislatllrc's decisioll to reqtlire

licensurc is less valuablc.

LiccIIsi】 l毬 orsani12rians is in the interesl ofpublic health and safcty, Rcgistcred sanitaria1ls are

part of tJle state's ptiblic llcalth systclll.Licensing(〕「 111is、 vorkforcc is dcinitcl)i:l the illicresl o「

public hcalth and saltty aド a incans to provide both an educational and cthicュ I standard. A inore

complete disctlsSiOn Ofthis topic、 Nas provided to tllc Montana Dcpall■lent of Labor and lndustry

(Dl_1)dLlrillg board「 e、
・
ic、′ujldcr thc 2013 Lcgislaturc's HB 525  scc aは 1lcd response

Tbe Dcpartrnent of l」 abor and industry's mcthod of dclorrnining and assigning chargcs for

licensing boards is as fair and equitable as possible but has rlneanciai consequences for small

boards.

11lG Departillcnt ofLご bor and lndust賞「 has providcd tcstilnorty at your Deccrnbcr 20 1 5 nlectirig or)

why Jlc currcnt lncthod ιo assi311 1じCs chargcd fbr board sepriccs,bOtll direct and illdircct.is the

bcsc P(、ドsiblc inctl)。 d lo lbirlゝ′an(l equitnbly dittribute the cost of‐ pr01essional licensing、  i belie、 c
this is a rcdsonablc cITOrt to assurc that fじ es are corllmcnsurate、 間th services.1lowcvcr,as with any

system,there are unforescen and tinilltcnded co:nscqLiCnCes sucll as the high impact oll sma‖ boards
duc lo lack of cconoll〕 ic● ol・ scale_

2.

3.



4. Licettd Sanl12Hans can■ ot sirmply increase business activity or incrcttC Charges to cover

increttes in licen叡じfees.

Licensed Sallitarians、 ″o「k priinarily fi3r loca1 3oVClnlment alld havc rnodcst salaries l,iccllsing fees

are ctther pjd by the md宙 duが salltta蒟 an or by tte缶 goveⅡ lmult emメ OyCrs.Uttkじ maッ

proたssionsi neither the sanitarian llo「 hi hゞer clllploycF haS the ability lo solicit additional busirlcss

or increasc charscs fo,services in order lo● ovじT licc1lsin3 fee increases.

1ヽ he rEloard of Sanitanans has done cvtけ thing possible at this time to adtlress its wcak

誦nancial positioEl and lHlaintain itt licensing under cuFrent A/1olntalLa laW.

Tllじ Board of Sallitalialls.as a vc颯 /stllali group of 1 85業 licc■ scs and anntlal revenues of S/13,000,

is struggling flnancially lo lnaillLa11l its pF010SSional liccnsing prol「 抑 , As a lncalls LO addrcss its

■:〕 ancial situation)thc board has coIIIPiSted tlle fo1lowing actions as adviscd by DLI stl■ 1

a  `1｀he 3oard i1lcrcased its fces t)r2016ミ 、m S170/year to S270′ year_1'he Board was advised

that Jlis inttcase,thc largest oF thc lbc options presented by Dl.I Jaff to lhe BOard,was

pr● eCted tO be adequate br a ive‐ year pe面 od ttd would rcsuh in an却■Ple reservc fulld to
providc for unallLicipa“ dc、ponses such as le8alissues.

b. At its i〕 ∝enlbcr 2016 1■cctillg,the Board v01cd to approve a policy as a mcarls to a1low DLI

staff‐ lo process l■ o「c liCCnsc applications FOutinely、 テithout tile B()ard ITlccti113 1or this purpose.
・
l he 3oal oftllis policy is lo both provide faster processin3 ofapplicatio1ls and save thc cOsl of

additional Board nleetings.

Thc hard reviscd il疇 rul(s in Ordcr to imcrcatt licellsIIlg f∝ s rcsulting in higher indirect costs.

VVllcn the Board revised its「 LllCS in ordcF tO inCrcasc licensing fees,it pald ibr the direct cost of

Dlォ l attoΠlev and staf「 tilllc to facilitat thc ■11c rcvision_ This is unde、 tood and expecte(1

1-IolA7cvcr,SuCh dircct cosも alSO inじ ttlase the Board's perccntagc()l illdircct costs duril18 a 100k―

back periOd. ヽヽ/hile stich increasc ill indirect costs iS incollscqucntial lbr largc boards, Oor small

boards,suc1l as thc 3oard of Sanitarialls,thcse chttges have“ al ncsativC impact in our ttnancial

pr〔
1,じじ[lo■5

Ruic changcs lo updlatc proた 、slonal standards crcatc a rlna口 cial burdcn fol・ smali boards。

ノ`‖bOards should be c1ltouraged t()peliodicall)′ update tllei「 specinc l‐ ulcs as a 11lcalls to bctter

protect public hcalth and saFety. Rule revislolls alc expensive,hoヽ vcvel,alld arc rarcly tlndeltakell

withotlt seriolls considcltttion o「 cost.linfortunatcly,for slna‖ boaFdS,I】 ol o‖ lyゼIc tllc dirccL CoStS

of『ule revisions higll,btlt thc rcst1ltil13 pcrccntagc Of｀ indircct costs addS to thc cosi bLユ rdCn Of:・ 1llc

revisioll´   Boards should llave ade(lLiatC fillallcial sul)poit to keep tllcir rulcs updatcd 、vithOut

clverbllrdcning thc liccnsccs

Lcgisiattve mandams have largc impacts on small lioensing groups such as the Board of

Sanitarians.

11l spite Of substantially i1lcreasing licensillg tes for 201 6、 the 3oal(1()「 Sllnitariそlns lcalned at its

DccclllbCr 20 1 6 mcctir18 tllat ils iina1lcial 聡P()「 [ 、,as nOt enti「 じ|) opti‖ listic.  
・

I｀llc Board 、vas

chal・ 3cd by F)l′ l for cxpenses tllla:lticipated i1l our tc illcrease ca!ctllatio:1 .11lcsc cxpellSes were

duc to attOllleyた es neccssarゾ 10 iCSP01ld tO a le8isiati、 re lnandate to tJpdate thc rulesど overllillg

I)LI protssional licensing prOgrams_ Thcsc、 ″crc｀
(illdirect costs'｀

based llp()1l the OvcFa‖ Serviccs

hc depalllllent providcd tO our board

Again、 、'ilile lhc actual cost anloll11ls(1lScusscd abovc are i1loonsじ qticlllia1 lo intln)′ boards,tO the

Bo釘d of Sanitallalls,tlle a11lollntS alc s、 lbstalltial c、 penditurcs tllat ad、 rerscly illlpact our ttnancial

goal of ha1/ing an annual licellsillg fbe tllat、だili bring the board into a positi、 ′c inancial condition

that■ ill last Avc ycatts aFld providc a rcscrvじ

A【ldrcssing unprofcssional cOn(luct conlplaints is essentia1 lo the public pr(〕 tcctlon pЮvidcd

by:icensing.IIcbwever,such complaints can create sorious nnanci:J burdons for sm6all bOards.

A kcy pll「I)oSC O「 licc1lsillg is to「 )itjVidC thc PLibliC a IIlcalls k〕 addltss t】 1lpltDlbssioridl〔 Jracticc. Foi

sITlall boards lllat havc cFitiCal iコ 1lding issues,such complaints cari bc Ⅱllancia‖ y crippling as thcy

iilvolved additiollal adillillistl・ ativc and legal fbes. l1/llile boards asscss liccnsi:lg locs t1lat fund the

5.

6.

7.

8.

9.



oost of sOmc colnplaint、 collnplcK cascs ca子 l cFeate a l℃ al hardship

cannot arTord tllc co離 of tlle comphint smte laws a1low br thc

additiona‖y beyond the annual licellsin3たe to COVer icgal costs

lt is critical small boards bc a(lcquatcly lullded such thal thcy

corllpl百 nLs nmm tlle public regardin3 hs licensc holdcrs.

fbr snrall boards. If the board
liecnse trolders to be charged

arc full,v prepared to adrlress

10。 CombilLing Oflicemsimg groups or operatio■ ofliconsing lvithout a board does not provide for

optimral public ho■ lth・aEld S瀾5oty.

The Department's rcμprt indicatcs tllat thc ccollomiCS O「 scale FC3aiding licensing costs work wc‖

for large licellsingぎ ouPS t0 1ninhnizc cosls. Takcn lo its lo8ical COnc:usiOn,cconomies of scale

would providc the 8reatCSt Яnancial benent if aH 97,000 profcssional licenscs were grouped

ぉgcthcr,charged onc standard liccnsing ftXc,and ovorsigl〕 ted by one entity.

However,such nle盟 ‐sttuctLlre dOes■ ol seR′c Jlc Publlc health and safc■ of MOntana.SPeciflc

Professional licensin3 boardS are the bcst mcalls to manage the speci■ c stalldards OF・ cach

profession. This is truc、 vhethcr the board has 22,000+liccnses such as the 3oard ofNuFSing Or

、vhcthcr tllc bOぼミ is snla‖  such as tlle Board of Sanilhrians 、vitll its 1 85 1iccnscs  011ly thc

individllal board llas thc expcrtisc to acidress thc staIIざ 罰 s alld peAs『 11lanCC Of its liccnsccs in all

Optimal wav.  ThcК ttFe_ thC optioll o「 combinin8 of bOards that are unrelated or liccnsil13

adntinistr・atiOn、vithOut a board only to improve a board's inances dOesI、 ol scwe tlic public healt[l

and safeiv of Molltalla

As stated in my earlier letter,I bclieve the sanitarian cornmuniサ iS InOre than willing to pay a reasonablc

a11ltual Fce to mainttin its licじ :lsin3 program.Howe、チer,11l ool■ pattsol〕 wttll the proFc・ ssionals we lllost

closely assocMle wi山 .oじ「 たcs at s270_00 aК  vむり high.Nurscs(22.000+liじ じnscs)pay S100々 yctts;

proた ssio■ al on3inOCrs and lalld surγ eyors(2.000+liccllscs)1)ay S50 002 ycars.ド OTπ ′た′7,S′ η7r227あ′用
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As your comrnittee concludcs its、′ork,I llr3c)`01〕 to reconll1lond to thc 201 7 Montanttl l.egislativc sessiOn

tllat hase ilnding he made available to theヽ 4olltana Board of Sanitarians ill a fbrnlula and amoullt that、 マill

establisll alld■ ■ailltail1 8 1iCensi:131し e thati、 1■ Orc comparableヽ′ith olir proFcsslo■ al co‖cagucs.

Thank yoll for your consideratioll oFthe abOve conllnents alnd ibr your work on this intcrirn study.

Susan K_Brtlegrnlan,RoS

Polson, Montana
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The Economic Affairs Commitree asks that Board Representatives Answer the Following

Questions during the Board Review under House Bill No. 525:

1. What is the public health, safety or welfare rationale for licensing and regulating your
profession/occupatio n ?

Registered Sanitarians (RS) are part of the public health system that includes registered public health

nurses, epidemiologists, and others concerned with issues of public health significance. The profession

of sanitarian is also known as Environmental Health Specialist. Environmental Health addresses the
interaction between human health and the environment Our health is afiected by the quality of air
land, food and water resources Maintaining and improving public health by managing those
envrronmental factors that affect health is the goal of this professional group

Examples of duties associated with the environmental health field include:

o On-site wastewater treatment system permitting, design and inspection
. Assunng wastewater system compliance with the Montana Water Quality Act

" State licensing and inspection of retailfood establishments
o State licensing and inspectron of wholesale food manufacturers

" State licensing and inspection of public accommodations

" State lrcensing and inspection of trailer parks, work camps campgrounds youth camps
e State licensing and inspection of pools, spas, and similar facilities
n Licensing and inspectton of tattoo parlors

" lnspection of day care centers

" lnspection of group homes for the disabled

" Review of subdivisions under MCA 76-4 Sanitation in Subdivisions Act
lncludes review of water, wastewater, storm water, and solid waste management facilities

o Air quality program activities

" Solid waste compliance issues
o Public water system inspection under contract with MDEQ
o Education and training on all of the above

" Compliance and enforcement actions on all of the above

ln Montana, those working in environmental health for a local government agency are required
to be licensed by the Montana Department of Labor and lndustry; state employees rnay require
licensure if required by their position description
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Montana Board of Sanitarians
EAIC questions
Page 2 of 5

2. !f your profession/occupation were not licensed, what public protection would be lost?

The areas of environmental health listed above involve not only critical issues of public health but also
business development and operation, the legal status of property development, and other private as
well as community concerns. lt is imperative lhat the registered sanitarian have an appropriale
educational background, continuing educational, and ethical standards to competently address the
science of public health, assure compliance with state and local regulatlons provide education and
training to promote environmental health, and interact with the public and business community in an
effective and ethical way

Without an educational and ethical standard, the administration of public health programs could result
in inconsistencies in how public health laws are applied, lack of knowledge in how to protect the public's
health based upon valid scientific evidence, application of slate law in an unethical manner and without
recourse available to the public, and a variety of other substandard practces.

The RS working for a localenvironmental health program is, essentially, where the stale public
health standards meet the public. lt is critical for both currenl and future generations that the
laws are applied accurately, fairly, and with an informed scientrfic basrs

lf a license is necessary (for health, safety, or welfare), does the profession/occupation
need a board for oversight? lf yes, please explain why and describe the purpose of
creating a board.

Board oversight is essential to the public State regulations require that a registered sanitarian have a
degree in Envrronmental Health from an accredited college or a degree that is equivalent as determined
by the board. Because few applications come from those with an Envtronmental Health degree, the
board routinely reviews applications for educational equivalency The board also does the required
application review to determine if the applicani has licensing or ethics issues in their past that might
prevent them from serving the Montana public well as a Registered Sanitarian

Because Registered Sanitarians routinely deal with apptying public health iaw and standards, it is very
important that the citizens of Montana have recourse to the board if they believe they have been treated
unfairly or unethically by a sanitarian. While these requests are infrequent, this opportunity to have a
hearing to address such a complaint is an essential part of the licensing system^

Does your board deal with unlicensed practice issues? lf yes, what types of issues?

The board receives unlicensed practice complaints infrequently Most of the duties that are included within a
sanrtarian's scope sf practice are canied out by employees of local governments, and most govemments are
careful to hire qualifled and licensed professionals Many acts that might otherwse fallwithin the scope of
practice as a sanitanan are covered by statutory exemptions that allow engineers, state and federal
govemment public heahh officials and individuals who are not employed by or under contract with govemment
entities to perform sanltanan duties without being registered. Cunent law seems to adequaiely protect the
public wrthout unnecessary restnctions that hinder tl'e work of indivrduals, businesses, and governrnents.
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Montana Board of Sanitarians
EAIC questions
Page s of 5

5. People who are not licensed but are qualified in an occupation or profession may feel
that a licensing board is preventing them from earning a living -- what is your response?

The only group required to be licensed are those practicing the profession of sanitarian in their
employment with local government of those working for siate government whose position
descrrptions require this licensing There are many individuals working for private industry, state
government federal government, or self-employed who are qualified and work tn areas related
to the profession of the sanitarian. Examples are environmental consultants who evaluate land
for development, prepare sanitation in subdivision applicatrons, and design on-srte wastewater
systems. Some qualified persons serve as in-house inspectors for businesses and as trainers
for the food industry. These individuals are valuable contributors to our communities; many
choose to be professional licensed as a means to demonstrate their commitment to their
profession, public/environmental health, and an ethical standard

How does your board monitor bias among board members toward a particular licensee,
an applicant, or a respondent (to unlicensed practice)? How does your board monitor
bias toward a particular profession/occupation, if rnore than one profession or
occupation is licensed by the board?

This board which is composed of three Registered Sanitarians and two members of the public
monitor one profession with the two license types of Registered Sanitarian and Sanitarian-rn-
Trainlng The structure of the board provides balance in the regulatron of the industry. Board
members are educated through training to identify and understand conflicts of interest A
member who feels they may have a conflict of interest associated with an application, license, or
disciplinary issue can freely recuse themselves from voting

Does the profession or occupation have one or more associations that could provide
oversight without the need for a licensing board? Why not use the association as the
oversight body?

Registered Sanitarians are typically members of the Montana Environmental Health Association

(MEHA) and/or the National Environmental Health Association (NEHA). MEHA is formed as an affiliate

under NEHA. There is no requrrement that either MEHA or NEHA exist, so it is possible that any

oversight these associations might provide could cease. MEHA does not have, and I would be quite

confident that they would not choose to have, any involvernent with professional licensing or application

of an ethical standard NEHA has professional licensing: Envrronmental Health Specialist (EHS) which
is comparable to the Montana RS license. One avenue to meeting the Environmental Health Degree

equivalency standard of Montana is to have a NEHA EHS license and a Microbiology course, NEHA

licensing has not been deemed a suitable replacement for Montana licensing in that it does not have an

ethical standard associated with the Environmental Health Specialist certification. The educational

standards also vary somewhat from Montana which is a topic currently being addressed by the board.

6.

7.
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Montana Board of Sanitarians
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8. ls a licensing board needed in order for the practitioner to bill to receive insurance (for
example, health insurance)? lf so, is there an alternate method for billing that may be
recognized rather than having a license or being regulated by a licensing board?

No - This issue is not related to Sanitarian registration

9. What are the benefits of a board being part of the licensing and discipline process
instead of the department handting one or both?

The board is composed of three Registered Sanitarians and two members of the public. Having
members who are part of the profession is very important. This profession is rather unusual and not
well-understood. There are only about 100+ sanitarians who work for local government. Therefore,
having people who are invested in the profession serve on the board brings understanding regarding
both educational and ethical standards that are appropriate for the profession Having public mernber
on the board is also important in that the purpose of professional licensing is to protect the public whom
they represent The board brings continuity to the process. The Department is valuable in its
expertise, but the positions have turnover that can impede understanding. The Department is not an
invested party to the registered sanitarian with regard to public relationship.

10. ls there an optimum ratio between licensees, board size, or public representation?

A greater number of licensees allows for a reduced annual licensing fee. The Registered Sanitarian
group is one of the smallest license groups; this means our operating costs bring higherfees than that
of many professions. While this is not optimal, the sanitarians, when surveyed in 2011 , expressed their
support of maintaining its own licensing group and board. The ratio on the Board of Sanitarians seems
appropriate with three RS and two members of the public. This brings a good balance between those
licensed and those protected

11. lf a board's purpose includes protecting public welfare, would that consumer protection
be handled better by the Attorney General's office than by a board? (ln other words, is
there a value in a disinterested third party? lf yes, why? lf not, why not?) Who should be
responsible for monitoring fraud within the profession or occupation?

It is of great benefit to have a board who understands the profession. This is especially true with a
profession that has a small number of licensees and is often not well understood by the average
person. The board structure allows the rnembers to better understand the profession, its needs for
educational requirements, judgment when ethical standards are compromised, and the other
responsibilities seated with the board Rarely, does this board address issues of consumer protection.

As such, it is not likely the Attorney General's office could develop the relationships and the
understanding necessary to determine if the public protection is berng adequately served by this
profession.
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12. !f boards have overlapping scopes of practice, should there be a third-party to determine
whether there is intrusion into the other's practices? lf so, who should be the judge? lf
not, why not? Should each be allowed to operate on the other's turf without
repercussions?

The closest example relative to this question pertains to Registered Sanitarians and Professional

Engineers. There has been some issue raised over the limits of the types of wastewater systems that

can be designed by Registered Sanitarians vs engineers While not part of these conversations, this

matterwas resolved by the two groups meeting to determine the appropriate line of jurisdiction forthe
professions lt was determined that a wastewater system with a design flow of 2500gpd or more was to
be designed by an engineer A collaborative attempt to reach consensus would be the best first step
with a third party entering the conversation if deemed necessary.

13. Should any board have the ability to limit use of ceftain terminology to only a licensee?

ln order to be protective of the public, there are times when terminology related to a professional should

be limrted to a licensed person Boards should be able to limit the use of certain terminology so that the

public is not mislead or confused by persons describing themselves in professional terms.
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April 8,2016

Attn: Ms. Patricia Murdo
Economic Affairs Interim Committee
Montana Legislative Services Division
P.O. Box 201706
I{elena, MT 59620-1706

RE: SB390 - Interim Study of Department of Labor & Industry Fees

Dear Members:

I wish to provide input on your committee study ofthe current and projected fees charged by the

Montana bepartment of Labor & Industry (MDOL). My comments will be specifically directed

toward the Board of Sanitarians and their present licensing fees.

I have been licensed as a Sanitarian (Environmental Health Specialist) since 1991, and practicing the

profession as a county/Board of Health employee of Gallatin County since 1992. Until MDOL rvas

directed to become more fee supported our licensing fees were relatively modest'

I totally understand the rational presented by MDOL and the need for them to cover the work they do.

But I ask that you consider ways offee supporting our Board licensure in some fashion because ofthe

following:
. By State larv, sanitarians must be licensed to do our inspectingjobs.
. Ourjobs - inspections of restaurants, pool & spas, etc. - are also mandated by State law.

County governments cannot opt out ofinspections (MT Attorney General Opinion - Vol. 46,

Opinion 3).

. Gallatin County does not contribute to licensing fees: few, if any, counties do'

. Environmental Health Specialists have a modest salary compared to nurses ot engineers who

pay much, much, less Board licensing fees.

o Example - physicians pay $500 every rwo years

o Example - nurses pay $ i 00 every two yeus
o Example - engineers pay $50 every two years

In summary, Sanitarians I've talked to are desirous ofBoard oversight due to our required education

and job responsibilities. Some smaller counties need a Board to provide recourse should a Sanitarian

not act proiessionally. We are willing to pay a reasonable fee for that service but our $270 per year

fee is among the highest required and our ability to pay is not commensurate'

Thank you for your work in this difficult area and for allowing me to express my opinions.

Thomas M00rc  :Ff「
ζ:I:こI[「[IGallatinCountyEnvironmcntal Health Sp

215 W. Mendenhall, Rm 108

Bozeman, MT 5911,5

tom.moore@gal latin.mt. gov



April 13, 2016

Economic Affairs lnterim Committee

Montana Legislative Services Division

P,0.Box 201706

Helena′ A/1ontana 59620

RE SB 390

Mr.Chal「 man and Members ofthe Economic Affairslnte門 m Committeel

My name is Donald Saisbury and l ann a working Registered Sanitarian for Flathead County. l am writing

thisletter to support the request for base funding from the generalfund to help a‖ eviate the high cOst

of‖censure for Registered Sanitarians. Currently′ aslam sure you are aware′ a Registered Sanitarian is

requi「 ed to pay S270 per yearto maintain theirlicense Compared to other prOfessionallicenses

required by the State of Montana′ this:s very high.

l came to this realization ear‖ erthis yearvvhen i had to renew my license. l had previousiv worked as a

Sanitarian in Lake County from January 2008 to Julv 2014. Asl was unsure that:vvould ever work as a

Sanitarian agaln′ ldid not renevv my license when lt became duein July of 2015 :n the fa‖ of2015 a

position opened in Flathead County thatl would later accept_ Because l had let my!icense lapse′ l was

informed thatl would need to pay the S270‖cense fee′ as well as the S270 1ate fee,in orderto have my

registratlon reinstated. l am fortunate to work for a county that can afford to pay for my registratiOn′

butls百 11 had to ind the money forthe late fee.l realize much′ r not all′ Ofthe S2フ O is a result ofthe

low number of Sanitarians we have licensed inヽ 4ontana, Howeve「 ′that shouldn′ ttake away from the

factthat such a high costis burdensome.

丁he requirementto be!icensed′ l believe′ is a sound one. !think it brings a level of professional

consistency to Sanitarians across the state VVhether you are a Sanitarlan working in p「 ivate practice o「

you are working for a county government′ the pre―requisites to attalning a Sanitarian Registration are

the same. This ensures that everyone in our profession has relatively the same base knowledge when

applying the laws and rules set forth by the State of A/1ontana.

l guess whatl am saying is thatlfu‖ y support the requirement to have a license′ butl feelthe cost tO

maintaining ourlicense is excessive Piease give conslderation to this fact and recommend to the 2017

Montana Legisiative Session that base funding be provided to the Montana Board of Sanitariansin order

to maintain a rnore reasonable and economical!icense fee

丁hank you a‖ for your hard and thankless workl

Sincerely′

h`、 _´ど;〆 ζ・r=:17/t_し 、こ
Dona‖ E.SaLbuⅣ ′R.S,   ィブ
Kalispe‖′Montana               ―′
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Montana E■vrollmental Hcalth Association

P O Box 741
Hclena,MT 59624

Represcntativ℃ Rッan Lynch,Chatr

Economic Attitt lnte五 m Collxlmittee

Montana Lcgislative Servlces IDivlsion

P.0.Box 201706

Hclena,耐 59620-1706

Rei SB390-llltcrln Study ofDcparl■ lent of Labor and lndustγ  Fees

Dear Chairman Lynch and Mernbers of the Economic Affairs Interim Committee:

This correspondence is to provide additional comansnt to the letter written by MEHA on November 6, 2015. MEHA is an

organizetion of public health professionals including Registered Sanitarians. environrnental consultants aud other environmenEl

health professionals dedicated to protecting public health. Members working in the field of enviroruuental health are responsible for

)icensure/permitting of Montana's licensed food establishments, water systems, \ryastewater systems, pools/spas and public

accommodations. The organization is also responsible for air quality programs and subdivision review programs.

The group appreciates the work that the committee has put forth during lhe inlerim study. The printed report addressing direct

costVindirect costs and history of how Boards function was valuable information.

As you may be awar€, Montana law requires Sanitarians to be licensed in the interest of puhlic health and safety. MEHA agrees that

this is in the best interest of the public as licensure eosures that educational and ethical standards are upheld. Registered Sanitarians

are required to enforce state law and rules, therefore it is importsnt that there is Board oversight for purposes of determining

qualifications of appliumts and ary complaints that may arise.

MEI{A understands t}rat the Board of Sanitarians has scrutinized the Board budget in ordcr to determine potential cost savings. It
app6ar$ that there may not be an avenue for savings, thus fees for licensure continue to increase. Approximately half of Registered

Sanitarians in Montana pay their licensure fees out-of-pocket while the other half has their licensure fee paid for by the county in

which they are employed. As fees continue to ri-se, the cost burden to the individual Sanitarian increa^ses.

Due to the small size of the group of Registered Sanirarians in Monlana, fees are disproportionally high as compared to other licensure

groups (i.e ., nurses 22,000+ licen"ses) who pay Xi l00l2years. Sanitarians are willing to pay a reasonable fee for licensure but at the

current rate of increase, fees are beeoming a financial hardship.

MEHA encourages the committee to recommend to the 2017 legislature that base funding be made available to the Montana Board of
Sanitarians in a fashion which u,r1l cstablish sustainability for the hoard and reasonable fees for the future-

Thankyou for your continued efforts on this topic during thc lcgislativc interim study.

April 13,2016

MEHA Legislativc Con口 mttee Co― Chair



Tri-County Environmental Health Department
Anaconda/Deer Lodge - Granite - Powell Counties

Anaconda-Deer Lodge County Courthouse
800 Main Street

Anaconda, Montana 5971 1

Telephone (406) 563-4035
Fax (406) 563-4001

April 13, 2016

Representative Ryan Lynch, Chair
Economic Affairs Interim Committee
Montana Legislative Services Division
PO Box 201706
Helena, MT 59620-1706

Re: SB390- Interim Study of Department of Labor and Industry Fee

Dear Chairman Lynch and Members of the Economic Affairs Interim Committee:

We agree with the comments provided by Susan Brueggeman and MEFIA
regarding the license fees for Registered Sanitarians.

We would like to stress how important it is to our profession to maintain a

professional license for Registered Sanitarians. The board has already taken many
cost saving measures, yet the license fees continue to rise. The board must be

allowed to do its work without questioning whether there is enough money to meet
to review a license application, a rule change or a complaint.

The best way to support boards such as ours, that serve in the interest of public
health and safety is to provide financial assistance from public funds. As Susan

pointed out, sanitarians are willing to pay a reasonable fee such as Nurses ($100/2
years or Engineers $50/2years).

Thank you for your consideration.

anitarian {'Jrffu7 <.1



April 13,201(r

Iiconomic Atfairs Interun Committee
N'Iontana Legrslauve Sen ices Dir.'ision
P.O. Bor 2(11706

Hclcna, M'l'59(120

RE; SB 390 - Intcrim Study 6f pspartmcflt of Labor and Industry Fccs

Dear Chautnan Lynch ancl Committcc N{cmbcrs:

I anr licensecl as a Registered Sanitadan in the State of l\{ontana, a credential requircd by thc Smtc of
Montana for mc to pcrform nry job dutics. I am u,riting to r-oice mv coltcer-Its as they relate to v()ut
sturdy biII.

3.

ln rhe intcrcst of public protection, thc Nlontaua Lcgislatutc cstabhshed the requuement that

sanitarians mr-rst obtain a statc liccnsc in ordcr to concluct hcakh inspections ancl other job
cluties. No rnonics arc all>cated tr<>m the genctal fund in support of this public Protectron.
Irach indrvidual sanitarian must bcar thc full cost of thc liccnsc, dcspite an annual earmng

capacirl' approximating $ii9,000 to $58,000. Even rvhen the eniployer bears the cost for the

Iiccnse fee, this shifts fr-rnds au,'av fr(>m supporung c<>nhnuing educl.rtion or ptovidurg direct
sen'ices to the public.

I am also licensed as a Nuttitionist iu i\4ontana, under the Board of Ivlcdical Examincrs.

Licensed Nutritionists in N'[cintana atc simi]ar in number to Rcgistcrcrd Sanitadans ancl have

similar carnings. I pay a fcc of $150 cvcrv tu,o ycars for my Nutritionist's License, in

contrast to thc $270 cach vcar for a Sanitarian's Liccusc.

I LLrgc you to considcr dccreasing thc cost of licensurc to the rndrvidual sanitanan.

'I'he sen'ices provided by the Board of -sanitariarrs add little value to thc profcssion. Thc

burden of documentutg that licensure requiretnents are met fall on the applicant. T'hc

applicant m\rsr pa)r a fee w'ith the l-icensure appiication; he must ordet ancl pay for collcec

transcripts to bc dclivcrcd drrecdy to the Board and hc rnust pav a fcc l-o takc a regist-ration

exar-n which is clcvclopcd, scotcd aud manzrgcd bi thc National Envitonmental Health

1\ssociation, not the Nlontana lJoatcl of Sanitarians. 'I'he lloatd adds no value to this

Ptocess.

'l'hc scrvicc providcd by the Roard oISanitat'iarrs do litt]e to Protect the public. I am

unaware <>f an1, auclits conductecl th;rt assess the integriq'' and qualiry of the w-ork of
sanitariani^ in Nfontana. 't'he llonrd c<>nducts tandotn audits to veriFv that conttnurng
cducatior-r tcquircmcnts arc mct, but docs not considcr their relevaltce to assigned wotk.

つ
ん

123 South 27th Street . Billings, MT 591 0 I -4200 . $'u'w.riverstonehealth.org



Liabtltry for sanitarian misconduct would most ollen fall on thc county or statc cmployer,
not on the state licensing board.

I uge the committee to consider 1) hou, administrative arrd legal c<;sts c<iuld be teduced zruJ.f or
eliminated in orcler to reduce the overall iicensure fee to tegistetcd sanitatians and 2) altcmativc
funding to help <;ffset the costs of licetsure.

Sincerely,

伶
i/t″″

l\farilyn'l'apia. REHS/RS

fuvctStonc Health
123 South 27'h St
Billings MT 59101

Nlarilyn. tap@riverstoneheal th.org



April 13,2016

Representative Ryan Lynch, Chair
Economic Affairs lnterim Committee
Montana Legislative Services Division
Helena, Montana 59 620 -17 06

RE: 58390 
-Interim 

Study of Department of Labor and lndustry Fees

Dear Chairman Lynch and Members of the Economic Affairs lnterim Committee:

I am writing to provide comment in regard to SB390 - lnterim Study of Department of Labor and

Industry Fees. Please accept the following comments:

CONSIDERATIONS FOR PROVIDING BASE FUNDING FOR THE BOARD OF

SANITARIANS:

1. The Montana Legislature has determined it is in the public interest that sanitarians be

licensed.
The Montana Legislature has determined that the sanitarian profession is to be licensed for public

health and safety reasons, The legislature has placed the full cost of this professional licensing

upon the licensees, with no general fund monies allocated to support this public protection. Just

because a profession is small in number does not mean that the legislature's decision to require
Iicensure is less valuable.

Licensing of sanitarians is in the interest of public health and safety. Registered sanitarians are part

of the state's public health system. Licensing of this workforce is certainly in the best interest of
public health and safety as a means to provide both an educational and ethical standard. A more

complete discussion of this topic was provided to the Montana Department of Labor and lndustry
(DLl) during board review under the 201 3 Legislature's HB 525.

2. The Department of Labor and lndustry's method of determining and assigning charges for
licensing boards is as fair and equitable as possible but has financial consequences for
small boards.
The Department of Labor and Industry has provided testimony at your December 2015 meeting

on why the current method to assign fees charged for board services, both direct and indirect, is
the best possible rnethod to fairly and equitably distribute the cost of professional licensing. I

believe this is a reasonable effort to assure that fees are commensurate with services. However, as

with any system, there are unforeseen and unintended consequences such as the high impact on

small boards due to lack of economies of scale.

3. Licensed Sanitarians cannot simply increase business activity or increase charges to cover

increases in license fees.

Licensed Sanitarians work primarily for local government and have modest salaries. Licensing
fees are either paid by the individual sanitarian or by their government employers. Unlike many
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professions, neither the sanitarian nor his/her employer has the ability to solicit additional business

or increase charges for services in order to cover licensing fee increases.

The Board of Sanitarians has done everl,thing possible at this time to address its weak
financial position and maintain its licensing under current Montana Iaw.

The Board of Sanitarians, as a very small group of 185 * licenses and annual revenues of $43,000,
is struggling financially to maintain its professional licensing program. As a means to address its

financial situation, the board has completed the following actions as advised by DLI staff:

a. The Board increased its fees for2016 from $170/year to $270lyear. The Boardwas advised

that this increase, the largest of the fee options presented by DLI staff to the Board. was

projected to be adequate for a five-year period and would result in an ample reserve fund to

provide for unanticipated expenses such as legal issues.

b. At its December 2016 meeting, the Board voted to approve a policy as a means to allow DLI
staff to process more license applications routinely without the Board meeting for this purpose.

The goal ofthis policy is to both provide faster processing ofapplications and save the cost of
additional Board meetings.

The Board revised its rules in order to increase licensing fees resulting in higher indirect costs.

When the Board revised its rules in order to increase licensing fees, it paid for the direct cost of
DLI attorney and staff time to facilitate the rule revision. This is understood and expected.

However, such direct costs also increase the Board's percentage of indirect costs during a lookback
period. While such increase in indirect costs is inconsequential for large boards, for small boards.

such as the Board of Sanitarians, these charges have real negative impact in our ltnancial
projections.

Rule changes to update professional standards create a financialburden for small boards.

AII boards should be encouraged to periodically update their specific rules as a means to better
protect public health and safery. Rule revisions are expensive. however, a:'ld ate rarely undertaken

without serious consideration of cost. Unfortunately, for small boards, not only are the direct costs

of rule revisions high, but the resulting percentage of lndirect costs adds to the cost burden of rule
revision. Boards should have adequate financial support to keep their rules updated without
overburdening the licensees.

Legislative mandates impact small licensing groups such as the Board of Sanitarians.

ln spite of substantially increasing licensing fees for 2016, the Board of Sanitarians learned at its

December 2016 meeting that its financial report was not entirely optimistic. The Board was

charged by DLI for expenses unanticipated in our fee increase calculation. These expenses were
due to attorney fees necessary to respond to a legislative mandate to update the rules governing

DLI professional licensing programs. These were "indirect costs" based upon the overall services

the department provided to our board.

While the actual cost amounts discussed above are inconsequential to many boards, to the Board
of Sanitarians, the amounts are substantial expenditures that adversely impact our hnancial goal
of having an annual licensing fee that will bring the board into a positive financial condition that
will last five years and provide a reserve.

く
Ｊ
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7. Addressing unprofessional conduct complaints is essential to licensing.

Such complaints can create serious financial burdens for small boards. A key purpose of licensing
is to provide the public a means to address unprofessional practice. For small boards that have

critical funding issues, such complaints can be financially crippling as they involved additional
administrative and legal fees. While boards assess licensing fees that fund the cost of some

complaints, complex cases can create a real hardship for small boards. If the board cannot afford
the cost of the complaint, state laws allow for the license holders to be charged additionally beyond

the annual licensing fee to cover legal costs.

It is critical small boards be adequately funded such that they are fully prepared to address

complaints from the public regarding its license holders.

8. Combining licensing or licensing without a board is not in the best interest of public health.

The Department's report indicates that the economies of scale regarding licensing costs work well

for large licensing groups to minimize costs. Taken to its logical conclusion, economies of scale

would provide the greatest financial benefit if all 97,000 professional licenses were grouped

together, charged one standard licensing fee, and oversighted by one entity.

However. such mega-structure does not serve the public health and safety of Montana. Specific
professional licensing boards are the best means to manage the specific standards of each

profession. This is true whether the board has 22,000+ licenses such as the Board of Nursing or

whether the board is small such as the Board of Sanitarians with its 185 licenses. Only the

individuatboard has the expertise to address the standards and performance of its licensees in an

optimal way. Therefore, the option of combining of boards that are unrelated or licensing

administration without a board only to improve a board's finances does not serve the public health

and safety of Montana.

In comparison with the licensed professionals we most closely associate with, our fees at $270.00 are very

high. Nurses (22,000+ licenses) pay $100/2years; professional engineers and land surveyors (2,000+

licenses) pay $50.00/2 years.

As your committee concludes its work. I urge you to recommend to the 2017 Montana Legislative

Session that base funding be made available to the Montana Board of Sanitarians in a formula and

amount that will establish and maintain a licensing fee that is more comparable with our professional

colleagues.

Thank you for your consideration of the above comments and for your work on this interim study.

D-r^Juwt-,R.s
Josh Juarez, RS

Billings, MT



Board of Counff Commissioners

Sondra J. Broesder, Clhairntan
Junice Hoppes, Member
Thomas A. Kuka, Member
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ノヘpril 13,2016

Representative Ryan Lynch, Chair
Economic Affairs Interim Comnrittee
Montana [-egislative Services Division
P O Box 201706
Helena MT 59620

Re: S8390 - Interim Study of Department of Labor and lndustry Fees

Dear Chairman Lynch and Members of the Committee:

I'hank you fbr your time and efforts on behalf of the Interirn Study of the Department of Labor
and Industry Fees. We, as commissioners? are gratefirl that the Department of [,abor and
lndustry has criteria and requirements for the licensing boards. These boards are a valued
resource in recruitment and emplol,rnent of licensed professionals.

Most Registered Sanitarians in Montana work for local governments and do not receive large
salaries or compensation. They are not generally able to produce more income by taking on
additional clients or charging independently what their time and expertisc are worth. They are
essential in protecting the environment and public health of all Montanans and are very difficult
to recruit in Montana. Fee increascs may very well be needed, however, we request you pursue
base funding for the license fecs from the State's general fund to offset some of the burden on
those professionals primarily employed by govemments to cnforce government policies.

Thank you for your con-sideration of ourrequest.

Sincerely,



MttO“Iα Publた Hca[詢
Aty-County Health Depottment

TO: Economic Affairs lnterim Committee
FROM: Shannon Therriault, R.S., Environmental Health Manager
DATE: April 13,2016

I apologize for the lateness of these comments. The Missoula City-County Health
Department is concerned about how current accounting and budgeting practices affect
licensing fees for small boards like the Board of Sanitarians.

The Board of Sanitarians plays an important role in ensuring a competent and educated
environmental public health workforce. Sanitarians work at the intersection of science and
public policy, and routinely make measured decisions in the gray area of regulation
interpretation. To do this, we have to have the education, knowledge and experience to
determine whether public health will be protected in a given circumstance. Our
communities, the public and regulated businesses are better served by having a Board
confirm that we are qualified to serve in this capacity. (An official from DPHHS once told me
that a monkey could fill out a restaurant inspection report, which, while stunningly offensive,
may be true if you treat the inspection as a simple checklist of violations. But it takes a
person with a good microbiological background to perform risk-based inspections, impart
legitimate public health reasons for the rules, apply scientific principles accurately in unique
situations, and investigate food borne illness complaints and outbreaks.)

There are only about 185 licensed sanitarians in the state (compared to over 20,000
nurses.) Having such a small pool of licensees makes it difficult to pay all of DLI's direct
and indirect costs of operating the board. To save money, the Board of Sanitarians meets
infrequently. ln recent years, we had difficulty getting new sanitarians-intraining approved
in a timely fashion because meetings, even those held over the phone, cost too much
money. Emails and phone calls went unanswered.

Last year our fees increased by 50%. DLI staff and Board responsiveness improved
significantly. Yet, last year's fee increase apparently did not provide the financial stability
that the Board predicted. lt seems that the costs attributed to and charged to the Board are
not within the Board's control. The current framework does not kindle innovations or
improvement, because to meet or change regulations means that license fees have to
rncrease even more.

We don't know what the answer is, but appreciate that the Economic Affairs lnterim
Committee is looking into this issue. There definitely needs to be some basic support for
small boards, especially those that are focused on maintaining public health and safety.

Thank you for the opportunity to comment.

Missou:a City― County Health Department

ENVIRONMENTAL HEALTH

301 West AlderStreet l MissOula MT 59802-4123

www.missoulacounty.us/HealthDept

Phone1406.258.4755

Fax 1 406.258.4781



SB 390 Options
Section '1. lnterim study of fees assessed -- governmental agencies -- boards. (1) The economic affairs interim committee provided for in 5-5-223
shall conduct a study of fees charged by the department of labor and industry to licensing boards as provided under subsection (2)
(2) The study must include but is not limited to reviewing the followrng:
(a) fees incurred, calculated, or charged by the department of labor and
industry that arel
(i) associated with licensrng individuals, includrng initial licensing, reciprocity,
and renewal;
(ii) related to compliance, including inspections and audits; and
(iii) related to any legal or enforcement actions;
(b) costs by the department that are:
(i) direct and indirect costs;
(ii) standardized administrative servtce costs for license verification duplicate
licenses, late penalty renewals, license lists, and other administrative service
costs;
(iir) administrative service costs not related to a specific board or program, and
(iv) legal costs;
(c) whether fees for administrative services are commensurate with the costs
of the services provided, and
(d) whether the services provided add value to the work of the boards and

contribute to public safety

. The Depaiment has said the fees charged are based on

direcl time spent by personnel for each task and direct
cosfs ,ke those for background checks plus a podion of
indirect costs that are based on direct-cost time spent.

. Officials have said that the standardzed breakdown of
costs requested in (2)(a) is difficult because boards vary
in number of licensees, requirements that must be

verified, and related cosrs. (2)(a) costs are not standard
every year.

. The Depadment has provided pasl budget breakdowns
of direct and indrect costs Estimates for (2)(b)(i) and (iv)

. Admintstrative costs not related to a specific board are

charged based on percent of time spent on drect costs

EAIC GOal: 1 ) Report on cost findings? 2) Draft bills addressing costs? 3) Other related draft bills?

EAIC NEXT STEPS:

?? - Morc information on costs?

?? - Examination of funding options for boards? Possibly included in this. 1 ) Revise hcensing to allow pro-rated fees for less than a full license term?

2) Allow semi-annual payments (with license dependent on payment)

3) Find alternative sources for paying license fees For example, allow Boards of Health

to include in fee charges for sanitarian Jobs a small percentage that could be used to

help pay up to one-half (or more) of a sanitarian's licensing fee. Amend 50-2-116, MCA'

regarding Boards of Health?)

?? - Addressing 2-15-121 "without approval or control" vs action supervision

?? - Addressrng costs? (See options next page)



COST OPTIONS

1 Combine small, related boards into a bigger board with all entities bearing the costs of licensing This would possibly reduce the number of executive
officers needed at the Business Standards Division Other benefits might be time-saving in budget development For example architects and landscape
architects, which operate under a combined board, could be configured to have one budget Time spent on a budget could be parsed out to all members
equally )

Possible combinations (based on 2013 licensee numbers) and tangentially related fields:
Alternative Health Care Board ('135) + Athletic Trainers (145) + Massage Therapy (1,767) + Optomeky (275)

Occupational Therapy (451) + Physical Therapy (1,364)

Speech Language Pathologists and Audiologists (649) + Hs2rlnt Aid Dispensers (59)

Sanitarians (191)+ p161"aa1onal Engineers and Professional Land Surveyors (671)

Electricians (5,054) + Plumbers (1,627)

Clinical Laboratory Science Practitioners (967) + q2616169;c Technologists (,a97) + Respiratory Care Practitioners (580)

Real Estate Appraisers (788) + ps311, Regulators (7,065)

2 Limit board-based complaint-filing to X number a year. Now that the Department of Labor and lndustry has statutory authority, at the direction of a board,
to handle routine complaints, the board-based complaints that drive up screening costs might be limited to egregious cases in which no other complainant
is comrng forward or an anonymous complaint is egregious enough for the board to act on its own

3 Provide Department authonty for rulemaking in cases in which each board adopts standardized language (as in the military-equivalency rulemaking )


